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Areas markied with five agersks indicale omifled provisons which will be
miserted by way of an Amendment Bill, Thot Bill will ke denltwith in terms of
the prosedune preseribed by section 76 of the Constinmion — as expluissd in
parngrph | of the Memorndum o the Objects of the Bill.

(Eralisly foxt sigaed Hy .ﬁh Prosidawe )
A svemtrd to § Jowe 004,

ACT

Tar e eflect fe cerlnm rill;h.l.'t af children as contaened m the Constitntion; i sel
oul principles reinting te the care and profection of children: to define pareninl

respansibifities ond rights; (o make further provision regarding chilifren s courts;
1is r|r||1.lu||-l Fosr i his & mEmn ol evmiribiilan onderet Ty miake nea nn:lkliu'\m fivr thin

ﬂﬂnplmn of children; to nrwulc for inter-country adoephion; to give effect to the
Hl:ij_'l.li.- Convention on liler- =l .|'|.|.’I|.1|1l.|u|1 T |1-:r|.1|1|!1-|[ child abductian aend L
g:m: eifect W the Hague Convenfion on Infernational Chikd Abduction; 10 prsvide
for surrognie motherhood: 1o creale certain new offences relating to children: and
to provide for matters connected therewith.

FREAMBLE

WHEREAS the Constitutionestablishes a society based on demoeratic yrlues, sotial
justiee and fundarmental aman mghts and secks o impeove the quality of life of all
citlzens and ke Tree ithe potenilal of each person;

AND WHEREAS eviary child hag the fghes set o i section 28 of (he Constitntien:
AND WHEREAS s Stae must respect, prowect, promode and fulfill dose nglas;

AND WHEREAS proteciion al children s rights leads to & corespoibd kg Mypeovean
in the lves of wiher sectbons of the conununlty becatss 8 &5 neither desimable
posaible to protect childeen®s righis in jsolabion from thesr files ond commumiies;

ARD WHEREAS the Usited Mations s in the Universal Decloration of Humnsan
Rights proclanmed that children are eptitled o special core and assstanee;

AR WHEREAS ihe peed 10 exieod parfwadar care 1o the child has baen stated i ihe
Cemcva Declarationon the Ng]l.ls ull 1he Chuld, i e Uindeed Matbons Dreclaralsn on e
Rights of the Child. in the Convention on the Rights af the Child and in the African
Charder on the Righis nnd Wislfare of the Child and recognised in the Unaversal
Dieclamtions of Hoeman Rights and in the stattes and rebevant inslrumentsof specialised
mzencies ol imlemational orpanisations coscemed with the welfore of children:

AND WHEREAS il iz necessary b effect changes 1o existing lows relating ro clildren
in crder 10 afford them the pecessary protection amd assistonee so thet they can flly
azamnie i respenaibilities within the commumity as well os thet the chilid, for the full
amel harmendous develapiwenl of his or her personaliy, shosibd prow up oo foly
cnvironment and in an atmesphere of heppiness, love and usdlersfamding,
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E IT THEREFORE ENACTED by the Farliament of the Riepublic of South Afrcs,
s Followd:—
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CHAPTER 1 2

INTERFRETATION OBJECTS, APPLICATIONAND IMPLEMENTATION OF

ACT

Interpreintion

i IL;]'[I‘.I ikis Act, nnless the context indicnies otherwise —

i
iy

=, direlation to o chald. peans o child who— 25
heas bvlous by been deserted by e porend, guardian or core-giver, of

beas, for no appaccial peason, bsd oo contect with the parenl, guardenn, o
cure=giver fora period of &l lest three mooths;

“whuse™, i relation W0 @ child, meass any Fem of ham o ill-trestment
deliberately inflicked on o child, and inclhdes — il
fa)  mssnualting o child or iefficting any other fomm of deliberate mjury e o chald;

2]
=

fi)

sexnnlly abusing o child v allowing o child b be sexually nbused:
bullving by enoiber child:
n lahour p'ru.,:lin:e that exphaits o childl; or

fed expasing or subjectieg & chld te bebhovioar that may barm the child 33

perchotogically or emetionally;

“mlngrted chibd™ menns a child adoptedby & pesson i lemms of any lan;
“mlugstlon compliance centificats™ —

ddin relstion 1o @ convention country. means o cerificate msued o lerms of

Al 23 of the Haguee Convention oa Inber-conmisy Adaplion; or Al

i nrelation oo non=comvention coantey, mens o smikr certificate prescribed

it Lhe relevant agreement;

":lllplilm registrar” means the person daignu[ﬂl by The [hneclor=Cseneral in
tormes ol seclivn 24710,
‘!iipﬂnn service™ includes — 45

et

(]
)
el

{5

commnsiel ling of 1be parent of the childand, whens applicahle, the child;
%guﬁiﬁsmmt of a child by an edopiion social worker in terms of section

an assssamenl of n prospeetive adeplive pasenl iy an sdoplban socisl worker

m ferma of secipon 2312 bl
the psthering of information For propesed sdephions ss contomplated n
wechion 237 amd

o fepart combemplated mosectmn D341 WG
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“adaption social worker™ meas —
fab nosociol warksT in privale pracsice—

{2y wha has & speciality in nd-nplin;hn. services and i= registered interms of the

Social Sarvice Professions Acl, 1978 {Aci Ma, 1o [978): and

(iiy  wha s aceradited in terms of seetion 251 1o provide adopiinn services; of
ey a social worker in the employ of a child sebion organisation which ks
" acerecited m erms of m:i?m E.‘i 1t pnmminn HEVICES
“adoption working agreement”, for the purpose of Clapler 16 means o wrillen
apmeeriinl eplened inbo by a child |1|:'i|||.'|.'liinr| |.1r'd;-1i$uli|:n1 acereditd in terms of
aection 259 in the Bepublie with an equiveleni ofganisation o anoiber comtry i
{meifilate inter-caunlry m:ln-ptl':nm'l'l-em-een the H‘.epuhl'u: end the coamiry concerned;
:.::-nr'lrw parent™ means o persen wha has adopted o chilel in tenms of aey oy

“nriificial fertilisution™ menns the introduction, by means other than notural

mbcnis, of o male gamete into tlwe mferanl repeoductive argans of a Famnale pesson

fior the puarpase ol Buman reproduction, inclading—

ferd b bringing tegesher of o male and female gamese outside the buman body
with o view to placing the product of a ugion of such gametes m the seomb ol
n female persom; or

bl e placing of the product of o union of male and female pamelcss which hove 2

been brovght fogether omside the buman body, in the womb of 8 female

person;

“utthorised officer™, in relilion 10 any Specilic acl, mears o peran Who s
uuithoirisasd i writing by the Thﬁi-crmg offieerof the children's court o perfodm thl
el
“Bill of Righis™ means ibe Bill of Bighis comamad in Chapler 2 0 1he
Constitidson:
“ewre™, in relation toos child, ingludes, where appropriabe—
fal witin available means, peoviding the child with —
(i1 asuiableplace o live;
{1l |i'.-|11.;g conditions that sre conducive 16 (ke child's health,
well-heing and development; and

||i.i.:| e MECLISArY finascial suppirt;
safeguarding and promoting the well-betng of the clibd;
prodecting dhe child from maltreaiment. obuse, neglect, degrndation,
diserimination, exploitation and any other physical, emotional or merml
harm or hnzards;

) respecting, [rmlfuljrl.y_. roailing sod :m:urlug thie Thlflment sl amnd
guard ing against any 1 ngement of, the childs rights set vt in the Hill
of Rights and the principles set out in Chapier 2 of this Aet;

fie) H,ui.iin;g, directing end securing the child’s education and uphringing.
mchuiding religioas and cdinml edoantion ond aphrmging. m o manner
npproprte o the child's sge, matumly and stage of development;

g piding, edvismg ond assisting the child in devisions to be taken by the

© child in 3 manmer sppropriote o the child™s age, moturty and stage of
developmen,

dgh puaiding the bebimaour of the child in & homone manner;

i maintaining s soand relotionship with the child;

fi  accnmmeilEtmg oy special need that the child mny have; ol

(¢  gencrally. ensurmg that the best interests of the child is the paramaoant
concem in all matters affecting the child;

“cwrg=giver™ menans iy perian other than o panent or guarchan, who [achadly

cares for a child amd includes —

fid 0 Posker pasem,

M o person who cares for o child with the implied or express corsent of o parem
or puaridan of e child;

feb  apersen who cares for o child whilst the child & in lemporary sl cane

fei  he person ol tbe bead of o chill ond youh cane centne whene a child has been
placed;

fel  the person an the head of 8 shelier;

0 achild and youth carewarker who cares for a child wheo is witkoul approprist

Family cang n fhe community: and

TE

i3

L]
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() ke child o the hend ol 0 chald-hesded househald;

“phdld™ means o perdon under the ape of 18 vears:

“ghibdiren’s court™ means o chiklren s courn rehemed 0 in secion 42;
i i

SChild Core Act™ memana the Child Care A, PO (At Mo, 74 af 1955
Ty Tl
“ehild labour™ means woek by a child which—
fa Is Eﬁph‘ulu!jw. hazardous or ctherwise mapproprale Lor aperson of thal age;
an
Ay places at risk e clild®s wiell-being, education, phvsscal or menial heakily, or
apirinaal, moral, emotional or skl development,
“gircemcisdon ™, in relation to a female child, means the remaval of the clitonis by
R M THEH
“elerk of the conrt™ mizans cleck of the count of the relevant magisimie’s courd;
menns the perzen appointed by the DirectoroBeneral: Ristice nnd Conginstionn
murrlmerﬂ s the clerk of the children’s court of the relevant magistrale’s court;
i
“eammercisl sexunl exphitation™, n relaticn 1o a child, mews —
fa)  the procusesmsent of @ clild to peeforn sexial activities e lnanceal of other
rewant, inctuding acts of prosimtion ar porpogrphy, imespechive of whether
Thaad resavael i claimed by, payabie ooor shared willy the proourer, fhe child, the
parent of care-giver at the child, ar @ny other person; or
fhy imalfickiog in o chdld for wse dn sexunl activiises, including prosisiwiion. or
pornograpiTy;
“commissinning parent™ meins 2 neran whe enlers inioa sroemte motherhood
agreement with o simegnle mother;
Seamtaer™, m reliton 1o a chibd, meuns —
{a) mamimining & persoanl relastionship with the child and
pire ITERE ChikE Dves Wil souneane €se—
40 eommuseatg oo s egule basis with ibe child o person, icluding —
ferat) visiimeg the chikl; ar
i) hemg visited by the child; or
i} communication on a regular hasis wilh the child m any ssher manner,
inehkling —
Farend throngh the pasl of
ftehy by telephione or any ether form of slectronic comamuinication;
Hennbrlbotbon order® mweans on order referred o n section 161, and iscludes a
JEOVIRKNE] CORNTINON order Telermed 1 in Socison B3I
“pmnventinn counbry™ means, in sceordanee with the wordmg of 4nticle 45 ol'ibe
Hagues Canvention on nter-couniry Adoplion, any coaniry in which the Conven-
tirm has enbered anbo foree, excepl for o counlry apainst whose aocession ihe
Fepublic bas ramsed an objection under Aricle 44 of the Cenvention;
Yidelegatlon™, In relation s o duty, teleles an imstnsction b perlonm the duby;
“Department’ mesns the pational department responsible for e provesion of
soplal developimenl servecis,
“designuted socinl worker™ moans o secial warker in the servige of—
ey the Divparimenl or o provincal depariment of sovial developmend:
i adesgnated chald profecton oparisiion o«
il n mumicipaity;
“Director-Gieneral™ means the Derector-Caeneral of the Depariment, or whene the
cortex] (mdcates the' Director-Gienernl ol angther departmient, that THreceee-
Cheeral,
“THvarce Act”™ mcans the Divorce Act, 197% (Act No. 70 of 197%
“wiviree court” means Lhe divoree court established moterms of section [l the
Adnnmigimbion Amendment Acl, 1929 AG Moo @ of 10287

LR
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“expluitation™. in relziion boa child, ineludes —

feek  pll fommis of slavery or practices similar to slavery, inehuding debd bordage or
forced maorckpe;

&) sexunl exploilation;

e} serviiude;

fal  forced labour o serviees:

fe}  child labeur prohibibed in terms of soesen 140 and

i the remonal of body parts;

“Famdly wdvocate’ meins a fmily advocate apgrointad in fernms of the Mediation

m Ceriain Diverce Matters Act

“Family mensber™, m relation b a child, means—

feed @ oparent of the chilid;

iy u.'lﬁ'lémwr persn Wi bas parenind responsibilinies ol dehts i eespect of the
chld:

{ci ® grandperent, brother, sister. uncle, aunt ar cousar of the child; or

fall  any oler person with wloem the child has developed o significant relationship,
s o ]'l:z'_ﬂ:l:uhrgi.:.l.l ir emrtionel aitachmenl, which resembles a family
ralatiomship;

e Rt

Hgamete” mears either of the two penembive cells escential [or human

MM

'l;!llh] matdution™, iy relation o s female child, means the ]'lurll.ll {Ir lele
eernval o8 any part of the: genilals, and meludes circumeision of female children,
“guardian™ moms 2 parent or |.1Lb|.'r_|'u:1'.~iun Wi s !;l.l.urﬂi.mﬁh:ip of & child;
“gunrdinnship™ in relalion to o child, means puacdinnship as contemplated in
section LH;

“Hague Convention on Inter-cowniry Adoplivn” means the Hague Convention
an Prodaclion ol Chitbdren amd ['l:lu:lpl.'rulil.'lrl in El_q:hru:tl |.1“n||,r|'-n'|-1.l|'||rj.' ."lldl:lpliuu

e signed at the Hague o 29 May 199253 copy of the English fest of wikich 15 setoul

r, In Schedule 1w this Act:
# “Hague Conventiva an Inferootional Child Abdaciion™ means the Hagoe
Comvestion on the Civil Aspeers of Intamational Child Abdinction signed af ithe
% Hagoe on 25 October 15980, o copy of the Englsh ext of which is set oml o

S o Schedule I to this Act;
ek "“ e "High Cownt™ means the High Court coslemploted i section 166 of the
'_',-Ij,.__. <t Constibation;

.,_-," s “im need of care and pre tection™, n relation i u chaldl. masns o chald wha &

a simntion contemplated in section 1500 1);
“Inbour inspector” maans a labour imspecor appointed under sccion &3 of the
Basic Conditions Lrl'|'1.r'r||':|||.|_'rr|1|.'r!|| At 1997 ¢ Aet teo, 75 of [WT:l;
bt “Maimbenance Act” means e Mainlenonc: Acl. 1998 (et Mo, 99 of 199
T “marriage™ meadss & neniage—
+ 0 fm)  recognised in terms of South Afrdcan law or customary low; or
B eoncledied in sccondines with & sydem of relipinns b subject o specified
procedures
and any reference o 0 hushand, wife, widower, widow, divorced persen, marmed
persan or spouse mus be construed accordingly.
o "MEL for soclal development™ means the member of U Exccutlve Counetl ol 4
_|:|'¢'-rmc= whao i reaponsible for social development in the provines;
© 0 "Medintion i Certaln DNvoree Malters Aef™ means the Meadiation in Certain
< Diverce Matters Aot 1987 (At No. 24 of 1987y
it Mmmedical practitiomer™ menns & persen registerad o deemed do be registered as
amedical pruclitinna ander (b Hullh t'rul!mwnu At IF"4 (At Mo, 56 .o 1974)

el o e i BN PN

mid ey o WH'-"" s I'EEIHFI'E'I &1 II'FFlI.'I'E.I. L] D'I.'u IF&IHIEIW,

2ih
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“mental ilbness™ means mental illvess as defimed in the Mental Health Care Act,
D2 At Mo 170 2002

"?‘“lh!ﬁﬂ"' s I {:ilhm‘lII:IIL"ITEIIHI' rl.'l-{lll:lnﬁl'hll:: FI:I'I' ol l;lg'.rzlwrrrl,'nl. M
whche i comicai indcaics anciler Muusier, il Minister,

Bl e BV [y PRI i Eineaen R U B RN IR I - YT ey WP |
AR IFMETEAALL  SIVHD S e Dud ) AUV CTELRTIL. VLI Sy riaioanal

20K (At Mo, 32 of 2000

“Nutionol Child Protection Begister™ means the repster refernad g m o saction

1

“pepglect™, in relation 0 o child, means o Tailune in e @xercize of parenial

resputisibiliiesio provide tor the child’s basie plyysical, intelleciual. ensofonal or

sucial peods;

“grgam of stwbe™ meons on orgen of slale 2s defined in section 239 of the

Consdiiubion:

“orphas™ meons 2 child whe hos o survivingparend caring bor him or bers

“parent™. o oselatios to a child, includes the adopdive parent of a child, bu

cxcludes —

fid Al bbsdogical latherof s childcomeeived though the mpe of or inesstvwith the
child”s meother

fal  any persan wha is biologically related oo child by resson onky of heing a
gamele dovser for purpeses of antificial fenilisatien: and

fc! o purent whose porental responsibilifies and rights i respeci of o whild haee
been terminated:

“paremtal responsibilites apdd rights", in orelation o oa child, means the

pespnsiblities and the lalus seferned woin section 18,

"'I'rlrl.y", o relabicnt o a mialler before i chiildren™s courd, means =—

fa) a child invalved in g nater)
aparent;

g o person who has pxn:nl:ﬂ m:.puuxihi'liliux and rights in respcl ol the chibd;

fdl a |1-:r|.1:ip=|:|i1.'-= adoptive or Bsler parent of the child:

fep  the departmeent or the designaged child prul-:i.'tim oryanisation manzging the
case of the child; or

) any wibor person admitied or recognised by the court asa party;

AR

“person wivsnitable ta work with ehilhlren™ mens o person lated in Past Bofthe

Mational Uhilkl Froection Regisier;

“police official™ means ooy member of the South African Police Service or o

municipal police service appointed in tenms of the South Ancas Police Servies

Acl, 1995 [Act Parn 6 of 1995);

“prescribed”™ means prescribed by regulsiion:

*presigling officer™ meuns a presiding oflicerof o children™s coort desigmded m

termis o sectlon 42

L]

“provinclal department of sockal deyelopment ™ means the department withm a

prowincial administmtion respopsible for sociol developmentin the province;

=provincial head of social develmprsent™ means the hemd of the provincial

depariment of social developmnt;

“psychologist™ means a psyehologist mgsteredor deemed bo be registesed as such

in lerms of the Healih Professons Acl 1974 (Act Tvo, 56 of 1974);

“Pahlic Service Act™ means the Public SeraceAct, 1994 Proclamation Mo, 3

of 1994);

“RACAP" means the Register on Adoptable Children and Prospective Adoplive

Parends eonterplated iy seetion 232
“reguliatiom’ means o regulalson made i terms of Hus Ack;

K]
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“remnval of hady p-uhrll" means the removal of any arg of ather bady: part fram
a living person in confrmvenhion of the Mationnal Fealils Acl, 2003 (Act Mo, &1 of
23

“respendent™ means any person legafly lizble to0 maintain orbo contribute bowards

the mainbemnce of o chaldl for whise neinlensnce, frestment or specinl nesds a

contrsbutionorder (5 sought or has bem made = e of Chapter B

“gehool™ e —

fai  on independent scheol registerad or deemed to be régistered m ferms af
sep o6 of the South Alncen Sclsools Aol 1996 (Aol Mo, B4 of 19850 ar

dbi o public sehool contenaplated in Chapter 3 of the South Afmean Schools A,

- 1996 (Act Mo B4 of 159465,

“Rerve™, in nelation Lo any nodice, document or other process inlenms ol this Ad,

mans by serve such nidice, document ar other progess in seeordangs: with the

procaduse provided for the serving of process i@ ternns of the Mogstrates" Coure

Act, 1944 (Act Moo 32 of 19443, and the miles applying to the proceedings of

magistruics'courts;

“gexual afvuse”, in relation wya child, pesm —

firl  seually molesting of sssaulting a child or alkowing o chd o b sexually

menlacied or aewanlixd
Hifel et e I S R HH =

¢B| encournging, inducing or forcing o child ko be used for the sexual gratification
af anobser perssn:

i wming o child in or delibermiely exposineg a child o0 sexual activities or
pornogmphy; or

it procuring or ollowing o child o be proored for commercial sexual
expleitaikig or moany wiy padicipatingor assisting i the commercial sexual

; E:':pl:uju.lim of a child;

“sncial vervice professional™ includes o probetion officer, development warker,

chibd el youth care woeker, vouh worker, secial pexiliory worker and socinl

:.enlril_'.-' worker Wlan dre r&uis.ten:l.l ag o guch 1 teoms ol e Socal Servce

Professions Act, [97REA No, 110l 1978

“secial worker” means o person who is regstensd of deemed 10 be cegistered as

F-'_':-mtiglwnl‘hﬂ in terms af the Sl Service Professions Act, 1978(Act Mo, 110

ol 1978

Sgireet chlld™ mesns 3 clild whp—

fad  becaisme of abuse, neglect, poverty, cammunity uphesval of amy ather resos,
Iz Bt iz oo her !1:|-|'I'p,*.:,:I':||1Ii|!I ar comrrmumiy and fves, bt"l_:r,m.twmk‘.ﬁ on ihe
lreeds or

fivd  becatse of inadequaie care, begs or works on the streeis bt retums hoene al
ikt

“surregoic mwther”™ moans oo sdull weman who cnfers inko a seroogale

malherlseod spreement wilh the commisaonitgparent;

“surrogate motherhood noreement™ means an ngreement hetween o summoegntc

mother nnd & commissiening parent in which il is agreed that (b sirmgate mother

will b artificially fertilised for tbe puspose of bearing o child for the

cammissioningparent and m which the sumopmie mother wndertakes to hond over

suech o cluilsl o i commissioningparent upon its birb or within o reasomable lme

thgreafter, with the mtentson that the child concemed beoomes ths lepitanoe chili

of the commissioning pana;

Lk
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“pemparary safe care™, inredstion o a child, means care of o child in an appeoved

child and vowth cane cemre, shelter or private bome or any other placy, where the

child can safely be secommodated pending o decisbon or coun onder cosceming the

plucemment o the child, but exchides care'ol a child m a prison or police cell;

“tradithemal suthority™ means agay suthogiy which inoerme of indigoous w or

any ather lw ndnwnisters the aftairs of any yronip ofindigenows people o any other

per=ons msident within an ores under the eomfrol of o traditional ksder;

ks Act™ inchides —

fal  any regulation made i terms of this Ack

(i the miles regdnting the procesdings of the children”s courts in lerms af scction
ad;

“trafficking™, m relation b a child —
fai  mepns the recruibment, sale, supply, transpornBoen, transfer hechouring or
receipd of children, within or acress the bapders of the Repunlic—

{ii by any nwuns, includiog e use of threal, foree or other Foms of
coercion, abductmin fraud, deception, abuse of power o the @ving or
receiving of pmyments or henefits too achieve the copsent of 8 person
having control of o child oo

{ili-; gl by 0 I'a.llull'l =t ﬂ.F l\.1_|ﬁ'\_..._'\.|-__|‘!-|-d\.l

Far the purposs of exploitaten: and

chi inelisdes the adoption of o child facilitated or secured Urough dlegal means;
YN Protocsl to Prevent Tenflicking in Percons™ meane the Unied MNations
Protocod tn Prevenl, Sopprese and Pumish Tmibeking in Persons, Especially
Women and Chaldren, Supplementing the UM Convention agamst Trarsmstion]
Organised Crimee, 30, a copy of the Englsh fext of which is set out in
Sehedule 3.

(21 In nddition vo the meaning sssigned s ke senms “custody™ aml “aceess” inany
by, and the commoen baw, ke tenms Ucustody” and “necess” inoany low mes be
comstried to glso menn “care” nmd “contoet™ os defined in this Act,

(4 I ikis Al @ wond or expressien derived from o word or expression defined in
sabsection | 1) has o comesponding meaning unless the conbext indicates that anoiher
itaning i dnbended.

(41 Any proceedings ansmg oot of the application of il Admimamoism Amendmeant
Act, 1929 (Agt Moo @ of 1929}, the Diverce Act. the Momlennnoe Aci, the Domestic
Viohmoe Avt, V098 (At Mo, 11660 1998, wmd die Recognition ol Cudoimnney Mariapes
Ach, 1998 Act M, 12000 1998 ) in =0 far & fhese Acts refate to children, may not be
deak with im e childen’s oo,

Ohjecis ol Ack

2 The -I'II‘!!iL'l.'Ei- ol this Acl gre—
far o premobe the presavalion and sirempthering of famihes;
fe o glve effect 0 the lollowing constiubanel ighes of children naincly —
(1) family care or puremial care or agproprise aleradye coe wihen

renwwed from the f:n‘Lil:,- ervEroameenik;
{1 seial services;
{mip pretection frim malireiment, neglod, shuse or degrsdalion; and
(v fhat Ehe best inlerests of o child ame of paramwsent impodtanee in every
mities concerng the clsld:
fof v opive effid w dhe Republic™s obligations comoerning the well=heing o
elildren in bepme of inlerradional instrumests binding on the Republic;
Ml i Jrenken nmlulm fivr wimaerharee, serviess angd mence lor r-1-_|_r_-|;|!'|_rgr| arud
muulnnng the sound physicul, psvebologeenl, imtellecuoal, "emutiomal and
soginl development of children;

5
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feb o ssremprhen and develop community snciores wlich can ssis o providing
cure and provecien for ehildren:

& to prodect children from discrminstion, exploitsiion and pmye other physcal.
emadennal or marnl harm or hagands:

) o provide care and protection & chifdren who @re in meed of cee and
prebeciion;

ﬂr_,ll [FE} r:l.'ng_nin: the special needs thot children with disabilities may bave; and

i} generally.to promeds the predection, development nnd well-beirg of children.

Canflices with other levislntion

A 010 Intbe evend of & conflict befween 2 section of this Ac and=—
fay prereincind legisbiion relating o the protection aml well-heing of children, the
conflict st be reselved in terms of section 146 of the Constitutiog;and
B o mmicipal y-law relating 4o the prodection and well-being of children, the
ict st be resalved in terms of section 156 of the Censtinition,

(2} I the event of 0 condlict between o regulation made in terms of this Act and —

fa) an Al of Padiomenl, the Act of arlioment prevails:

B provineial legishation, the conflictmust be resolved infemmsof wetion [4650f
the Constitison; and
a mamnicipal by-1mw, the conflict must be resobved interms of séction |56 ofihe
Comstitution,

{3 For the proper application of subsechon (28! the Mimister must in lerms of
section 14606} of the Consitabon submit all regulntions made in teons of this At o
which affect o praviece, to the Mational Couneil of Provinees for opproval,

(41 In tis sechion “regnlaion” meus —

fa) n regulation mack in terms of this Act; snd
o mile regalnting the procesdings of children”scourts v fermes: of seciion 52

Implementation of Act

A, [1) This Act must be implemented by orgons of siate in the national, proviees) md,
where epplicable, local spheres of povernment subjest 1o any specific ssetion of this Act
and regulations ellocoting rodes and nesponsibilities. i an integroded, co-erdinated anxd
unifonn manner.

{2) Recogmsing thas ﬁuup-nl:ing aocinl and economicneeds exist, orgnns of stade inthe
sational, provincinl and where applicable, local spheres of govemmendt mist, in the
implementation of this Avl. tnke reasonahle mensures 1o ibe masimum extent of their
available resmirces to achieve the realisation of the abjects of this Act,

Tmter=sccioral implementation of Act

K, To achicve the implemensation of this Act in the manser referred to in section 4, ull
organs of =iate m the nalional, provineind and, whene applicoble, loeal spheres of
govermnent invalved willh the care, proection and welkbang of chibiden mus
co-opurale i the development of & wniloom a.ﬁ'.u‘ual.'h aimed = cosonfinating ansd
mbegmiing the services delivered o children,

CHAFTER 2
GENERAL PRINCIFLES

&, {1} The genemd principles set out @ this saction puide—
fa)  the miplementotion of oll legisbition applicable b children, insluding this Azl
el
% all proceedings, actions and decisioss by any oo of stale in any maler
copeering a ehild of childres in general

1
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(21 Al proveedings, setions or decisions in o mEatter copeenting o child must—

faf  Feapecl prodect proosete and fulfil tse child's nebis set oot b the Bill of
Rights, the best interssts of the child standard 521 oot in section T and the rights
mnd principles sct out in this Act, subject to ooy lawful limitotiong

i) respect the childs mbesend dignine

3 tread the child faidly @ equitably;

) protect the child from @l discnmsdnation onany groumsl. meluding on the
grovnds of the leakih stutusor disebilityof e childor o famibymember of the
whild;

fep  reaugiise @ child's need for development amd woengage in oy and othier
recrentsonal netivities upprn-prinl:: b the elild's age; arkd

(0 regognise a chibd’s dsabiliny dand ereite an enablng envirenment L respaoad Lo
the speciabneeds that the child has.

(3] 17 i s i the best miegests of the child, the chill's family must be given the
cpporiunity beexpress their viesws moany maller concemang the child,
(4 In any matler comenting a child—
@ an appooch whkh is conducive o conciliation snd problem-solving sheukl
b Folllerwesd ind & confrontational approsch sheald be mvoided; and
iy adelyy in any 2ction or decrion to be daken maist be ovedided a5 fur as possible,
(51 A child, having regard #0 his or ber age, moturity and stage of development, and
a person who has parendal responsibilites asd nghis moespect of tsal child, where
npproprae, msl b ml’mmd o fivy acthon or decizion taken i & matter concesnog e

phild pebiob asomafioan afnmis dha ohhe I.-I
Bl WVEiCa FERAL 'II‘—-‘“l_' AAROELE TS S

Baesd interests of child standord

Toi 1V Whenever d provizien of this Act reguires the best inlerestzofthe child standand 2

to b applied, the follewing facters pust be tmken imlo considerstion whese relevant,
namely ==
fird  the natuee of the personal relationship betaesn—

fip the child ard the parents, o ony specific parent; and
(dp the child and any otlser corc-piver of persesn refevanl o those

Circumstanoes;
el the atitade of the poreats, of any specific parent, wwards—
{1} the child; and
{ii] the exercise nl'prl:nrn'lmpnnsﬁili!ieurﬂ mights in respec ol the child;
ich  the capocity of the parents, oF any specificparent. or of any other carg-giver or
persen, be provide for the nesds of (be clild, inchiding emoticanl and
entellectual nesds;
fd) the likely effect on the child of any change m the child's cirumstanses,
rnLI'ul!ll'm; ihe hkely effiect oo the ekl o amy epraration (o —
(i] ath or either of the parents; or
{1t amy brather of sster or odberchild, or any ollver care-glver o persci, with
witem che childd has been living:
fed e practical deltficalty and expense of o child having consinet with the porsats,
o0 nay Apecafic parent, ned whethes thot Sfficulty or expense will substaniially
attect the child’s mght to maintnm persomnl relations ond direc contact with
e parents, oF Ay specific panenl, oa a rogular besis:
g the need for the child —
(i3 toremminin the care of his or her parent. family ond extended family:;and
(il to mamtain a cosnectionwith lis o her fanily. extended family. culiure
o fradition,
ey the childs—
(i} apge, mofurity and stags of development;
(i} gemder,
iy backprouid; and
() any nm::l'll:k"-MI shasacteristics of the chili
il e clikl's plysical ond smedicnal sumly sl his or her imlsllechel,
cmationnl, social and coltvural development;
fip amy disabiliey that o child may have;
b ooy chronie iness from whick o child mny suffzr

1]
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f) b peed fora child e be brogghl up within g sable Tamily environnent and,
where this is not possible, in d.nn:-m‘imnnmnlrmemhlip:au chaselvas prmxihh:
a caring family envirmument:
the nesd 10 profect the chibd from any physical o peveholisgicnl hoomm that may
& hie crsad by—
(i1 subjecting the child o maltreatment, abuse, neghl. exploitation o
degnﬂ]allnn or expasimg the chibd o vislence or exphitation or other
Tarmafud beleviour, or
i) L"'EI.FUHL'IE. e Chilel W0 rmalireativesl, abuse, Il'EE,I‘ﬂI]H.li."I.II'L il l-Imeatmsant,
vinlesee or harmiul behaviour imvards another peraon:
fm} any family violence mmvolving the chikd or o family member of the child; ancd
! which nction or decision woold aveid or minimise further legal or
s ministrative procesdings in relstion 1o the child
(20 lethis section “parent™ includes any peeson whe his parenial respensibilitee s and
rghis o pespeostal a clidd,

Application

8 1) The sighes whicl & chibd Bas i terms of this Act supplementthe rights which a
child has in terms of the Bill of Righis.

(21 All organs of siate in any sphere of governmenl ond all offiginls, employees and
r|.11rrm.'nu.|.l'|vt:x ol an organ of slabe musl respecl, prodcc anel prEHmole the righis of
children contained i this Ace,

(30 A provesion of this A bmds bath poiuml or junstic persons, to the extent thok i
i ApriAiTG, MEINE N sseani e namine of e g o i ke o any dauiy

ir|1|'mm:|] 3]-3 ihe righL
Bt inferesis of child paramanst

4. I all malbers concerning the care, protection and well-being of o child the stondard
that the child's best mteresi is of paramount mmporlance, owst be applied,

Claild parlicipatisn

N Every child that is of soch an age, mamniey and saee of deyvelopment as to be able
I paErticipate i any matier concerning disat child has tbe nghl [ parecipote 1o oan
sppropeinbe way and views expressed by the chibd mnst be given doe consideration

Children with dsakility or chromic illness

1L (1) In any matter conceming a child with a disability due consideration nwsi he
RUVET T
farl  prowiclmyg the childsith parental care, family cane or specal care a5 and when
approgainle;
it making it possiblo B dbe child o padticipste g soeinl, oultural, religioas awd
addiicational activitis, recogrsmyg the special needs tbat the childl may lave;
i providing the child with conditioms that ensare dipllﬁnmmr: self-retiance
arnd fncalitabe wetive participotion g e comomaty;
) providing the child and the child's eore-giver with the necessry support
SEFVICES
{21 In aey mateer conceming o chilldl with chronic tlness due cossidesation mmst be
HIVED
fal  providing Que child with parelal care, Faitily care or speciol care s il whn
Epproprinke;
(i providme e chibd with conditiors that ensuse dignity, posmole selErelsm e
end faci litafe sctive participation in the community; and
iy providing the child with the necessury suppon services,
(3 A child with a disability or chronie illoess has tee right oaof 0 be subjected te
medical, sociol, cubteral of religious proclices thot ore detrimenial o his or ber health,
wil |-being or dignity.

1
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Sacial, cultursl and relighas practices

12, {1y Every child has the righd not fo be sabjectal to socinl. cobbaral od religions
practices which are detrimental 1o hs or ber well-being.
{20 child—
fert b the minimum age set by nw forn valid marriage may nod be given tot
11 T o engagemenl;
fhi  whave tleat menimim age may vol be mven o in marnage or engagemel
willmet his ar her consenl
i31 Genital mmeilation of the circumeision of fernale children is ibehed,
[-i'l "l."ingnil}'1H¢|nj_ ol chdldren under the e of 16 pnnhil:ih: -
(31 Vimginity lesting of children older than I6may anly be perfommes)!
feed il e clldd Bas givin comsent b e Testing in the prescribec manner;
(A after proper counselling of the chdild: and
4 i thae manner prescribed.
(6p The results of a virgimity est may mol be declosed withowl the consent of ibe
hild,
171 The body o o child wha hos underpone virginety sesting may nod be morked.
(&1 Cincwme ison of male chillren under the age of 16 & probibied, except when—
qnd circumsision B perfrmed  for mligious parposes in aceocdines with il
practives of the religion concerned and in the mnnter preseibed: o
thi elrommision is perfoemed o medical reasons oo the eosinmendation of &
i inbamer.
(9 Circwmeision af mele children older then L6 may only be performed—
ford af fhe child has given consent e the circumeision in the preseribed manner;
¢hi  nlter proper courselling of the child: and
ich  wn he mnnnor prunnl'.ﬂ‘:d.
i1h Taking mioe consiceratson the chibd's e, mabey and stage of development,
every male child hes the mghi 1o reluse aroemesion.

Informetisn en health care

130 1) Every ¢hild has the sight to —
fd have pecess b0 informsmtion an heshh promsotion asd the preveston snd
treatment of illBealth ancd disense, sexualiy aml repraduction;
il have access o iafommation regasding his or her haalth stabus:
ch have access o iafonnation regording the causes and irestenent of his or ber
hezalth siams;: and
i) confidentiality regardivee s or ber bealth stus and te health st of 2
prirenl care-piver or family member, except Wlen maintaining such confiden-
tahey B ool inthe best mterests of the chilid
{3 Infoamsateon provided to chiddren in tenms of this subsection st be relevant amd
st be by g formest gecessible oocluldren, oiving due consideratisn to the oeeds of
clisablid chilifren,

Access to coart

14, Every child hos the rghl fo bring. and to be assisted m bringing, o motter {0 s
court, provided hat matter falls within the jurisdictiion of tha courn.

Enforcement of rights

18, (1) Avyone listed in dbds section has the mhi to approsch 2 compitent sou,
alleging that o right | the Bl of Rigkts o this Act has been infringed o threatenad, and
e couait may geant appropreale eliel, iselwling a declasation of Fglis.

{2} The persons who may approsch a court, are:

fab Acchild who & affected by or involved in the matter to be adjudicated:

fiel pmyone acting inthe interest of the child oron bebalf of another persos wise
st sl in Uit own nute

fel anvone aeliig a2 o mentberof, o in the mterest ol 8 grouparclase of persois:
and

ffl pmvene acting in the public infenst.
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Besponsihilitics of children

16, Every child has responsibilities approprate to the child’s mge and ability wwands
his o ber fmaly, eommudny and il state.

e ol majority

17, A chuld, whether male or femnle, becormes o mejor upon rescheng thie age of 18
venrs,

CHAPTER 3
PARENTAL RESPONSIBILITIES AND RIGHTS
Farr |
Acquisition ond Toxs of parestal respopsibilities ond rghts
Parental responsilellitbs amal righis

BE 0 pA perdon iy have eithae full or speci e parental reapomdililithes ad riglits i

- respect of & chald

(3 Thee parestal responsibdlities ard nghis that o person oy have 0 respect of a
child. inelude the respomsibility oo e nght-—
{el) tocare for the chald;
(B e makntain comaet with ithe ¢hald,
B o et s guardion of the child: and
riq'.l to eoniribute io the mainienance of the child
(31 Habject 1o wibsections (4 and (3], 2 parent or other person who octs as guardean
of n child misi—
fa)  adimmnister and saleguard the child's property and properly inleres
rb} e or represent the child in sdminisimirve, oomraciual and ather I-l:_g:ul
mntlers: or
| oiveor efuse any cossent reguired by lew inrespect ol the chilkl, including—
{1} consent io the childs marriage:
(it} consent i the childs adoption;
(i} consent o the ehald's dleparture or reeval Trom e Republhic;
[iv)  comsenl locthe child's q'lplil.'a.:linn [ & passpont; mid
(v cansent o the alienation or encumbrance of sy imemovable propey ol
the chald,
{41 Whenever more than one persan has guardinnshipof a child, cach one of them is

“eampetent, subject 1o subsection (5], ooy other low or sy order of o competent courd fe

the eomtrary, 1o exercse mdependent byand withowt the corsent of the other amy nght or

(8 Unless o competerd coni opders otherwise, the consent of oll the persons that b

mimrllmmchin of 6 ol Jo papoagey & pespeecl of metiore ool aut i sshasplan | 1)
gussRiamE il o] 0 oms (s Selaniy | Penierel &0 sitore e anEl By oEsecniog | 3 N8,

TR _:r-”'“""-'-‘!uuli responsibilitiesand rights of mothers

-5
T s

19, (1) The biological mother of o child, wheiber mormed or wnmarmiel, hos full
F_r-!ilrmsqmnai'hi]ilka and righis in respect of the ¢hild,

fal the Biological mother of o child is an unmried child whio does ot have
guardionship in respest of the child; and

fIab the beelegical father of the child does nod hove puardianshap m respsct af the
child,

ihi Elllh.h:m al the chikd™s brologienl rathes 1% also the goarddan ol e child.

51 {3) Thes section does not apply in respoct of o child wiea is the subsectof p susrcgacy

. agreement.
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Furentul responsibilities and righis of morried Tuthers

2. The baplopical tather of & child bas full parental resporsibilities and rights in
tespect of e child—
fard il he & married 1o the child"s swother;, oo
fhi if he was married 1o ghe chikd™s mother at—
{1} the time of the child’s conception;
{ii) i dime of the child’s birth: or
il any time between the child s conegption and hirth,

Parental cesponskbilitiesand righis of uanmarried Githers

21 (1) The biokoeieal faes ofa clikl wihio dogs pot hiave pareital pesponasibilities asd
ehghes b pespect of the eluld Dy berms ol seerhon 20, avguines Tull pasenind responsiBilies

and riglts i pespect of the cleld —
il ar the thme af fhe childs binh he is Hving wath the mother in 2 permsanen|
life-partnership; or

fb it he, regardless of wihwetler be s lvied or is liviag witl the mafer—

(i comsen s e bs wlaatifredor socesslully applics o ferms ol soctaon M 1o
be identified nx the child s {other or poys dnmnges nterms of customang
favie,

(i1} contributes or has llt:mglr.'d in oo fusth in coniribute bo the child’s
upbrmging for o refsenable period; and

(iid)  eontributesor has otlemnped i gocsd faithte contibuats towands expeinses
in commnection with fhe maindenance of the child for o reasonable period.

(2} This seeton does nob affect te duty of o fsther o contrbute owards the
miintenapees al the child,

(4] fad I there is o dispute berween the bologicn] Baher referred o in subseoion (1)
and (he Bislogical mother of a child wills regand o the Rulfibnens by st father of the
conditions sef oul in subsectioni | a) o ), il matter must be referred for mediation
to a family advocale, social worker, social service professional or other suitably
gl person,

B Ay party (o U mediation may have the ostoome ol ibhe nediation reviewed by
& courl

4y This section apphics regarddess of whetler e child was barn before or after the
commencernent of this Act,

Parental respunsililitics and rights agreements

22 1 1) Bubject io swhsection (2}, the mother of 2 child o mber pesen who has
parentol responsibilities and nghts m respect of & child may enter info an sgreement
pravlcling for tee gy s e ol s hparestal mpm:-ul:l]lllus and rights i respect of the
chitld as nre sel cat m (ke agreement, with—

fai the hiologicad Batherad a child whao does ol hovie parental ruxp-:m.ﬁl'hi[i[i-;‘.'s.:lrul
rights in respect of the child in leoms of either section 20 ar 31 or by courl
order; or

B Eﬂmﬂ persea hay g aninterzst An the eare, well-beng amd developmentol

(2) Thee pmotbier o other persin Wi las pareital neponsibilities and riglis s sespect
of o child may only confer by agresment upon o person comemplaled m subsection| 1)
ihose parental responsibilidesamd rights widiel sle o that siler person L i respest of
ihe child at the time of the cosclaion of such anagreement,

(3] A paremal resporsibalities and rights ageecrmest mmist be dn e preseribed Tormal
and contnin the prescribed particulirs.

(4] Subject o subsection (6, 8 parcnial respossibilites and rights agroemenl takes
effect only if—

fa) regislensd wifh the Eamiky asdvocule; or
bl made o order of the High Courd, a divesee court in & divorce matier or ibe
children”s court o application by the parties to the agreement,

(5} Before regislering o perentsl reuponsibilities sl rights agreemient or be e
muking a parental resparsibilifies and rights agreement an order of cousl, the family
l.lll.!'f'i.'lll.'illt' o e cout concemed mied e satisfed thal the parental responsibilitiesaml
righis agreement is in the best mierests of the chikd
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(61 fai A pavental sesponssbalines amd mghts agreement registensd by the Tamuly
advocate may be amended of terminnted by the family adyvosebe on applation —
) by person having parental cesponsibilities and rights in respect of il child;
(id) by the clibd, scting with beave of the cown; o
(ila} im ikhe chald™s bterest By any olber persoiL acing with ieave of he court.
b A parenial responsibilitics and rights agreement that was made an ordes of court
may ooly be amended or l=miinated os application —
(13 byva person havmg pamental responsibalities and Aghts morespect of the child:
(i by the child, acting with leaye of ihe coun; ar
Uy im the child's interest by any otler person, acting with leave of the court.
{74 by the High Coud may confirm. smend or kerminate o porental responsiblitics
nril righis agreement thal relates b ihe guardianship of a child,

Asslamment of contact aml care te interested persos by order of coort

2 1] pAny person hoving an inferes! in the eare, well-being or development ot o child
1y a|:'|p|].' 1o The High C o, o diviaree court in diverce malbers of the chilifrens cour
for an order granting e the spplicant, en swech conditions as the coun may dean
BECeasnry —

&) cooloc wilh 1he child: or
& care of the child,
-ﬂ.} When l;-:m\'il:hnnga.n q'l-p||'|.'liu|1 |,.1m|.i:|11r.|||:|.lm.| m ﬁuhsﬁ:[inni_i], the comirt rritese
Laloe anliy AcCin =

il ihe besl interests of the child;

& the rEInI.i-:u:I:i.pl'rﬂh'.-n.'-n the nprrliulll amd the child, angd any oiler relevani
persen and the chikl;

fcl  the degree of commitment flat the applicant hus shrwn foonnds the child;

fadl the extent 00 which the applicant has coniribuied iowards expenses in
gonneclion with the hidh amd mainterance of the child; and

fel any other Tt thid should, ir|'|!1¢'u!'||.r|._iu-|1 of the coin, he laken mbe gewunt,

(33 I¥ im the course of the conrt pml:uedirqgﬁ it is broug . o thee attention of the ol
flsnt an application for the sdopdian of the child has been made by anetherapplicant, the
CEHAT ==

faf ol reguesl s family sdvocnte, socizl worker or ist Wy farmash il

> Wwith @ riup-:u'[ anidd ﬂL‘EHﬂHImIJHJ;JrII- A% b Wl 13 ﬁ:ﬂ.ﬂf miteressz af The
chibd; and

i may suspend the fird-mentoned application on dny conditions 1F may
duelermine.

{4} The granting af cirs or coptied 1o a person in teties ol this sseton does nid alTess
the parental responsibrilitiesand dghts thit any olberperon ey have in pespect of the
same child.

Audghlﬂ:ﬂ! ||I':l|lnlh|:|.:hlp In order of coart

24, (1) Ay persion having an nteredt o the care, well-being and developinent ol a
child may apply ot High Coust for an oeder grantng gusrdianshipo Fhe child to the
applicant.

(1) When comsidering my application contegplated b sabsection (1), the comrl nues)
take inbo pocount—

g dlee best lnerests of the child,

fhi il pelatienship between the applivant msd the child, and any other rolevant
person and the chikils ancd

o1 any other Gctthed shauld, i tee opmaon of b cour, ke bken oo sccounl.

13? I the esient ud"l.l._[,!ﬂm:lu uflr.lh-‘l'nh' fie glurdia.mlhp of & clyild hat :llrila.llj.' lias &
puardian, il applicant ot sulinit reasons as fo why the chald s existing guardian is nis
stltable (o v guradianship in wespect of U child,
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Certain applications regarded = infer-country adoption

A& When applicatien b5 namde in terms of section 24 by & mon-Foith African citzen
for guardimship of o child, the application mwest be reparded as an isfer-comntry
adoption for the purpeses of the Hagee Comvention on Infes-country Adeption and
Chapter 16 o this Act,

Perssn claimimg patermity

2k i 11 A persan who s el masmed B the modlier of 2 clald anid who = or chams s
be the biological futher of the chikl may —

fad  apply for an amendnient fo be effecied o the registration of bk of the child

Ie bemies of sectbos |04} orthe Bloths and Deaths Reglstmtbon Act, 1992 At

Mo 51 of 1992), identifying him as the father of the child. it the maher
comsents o smch amersdmeni: or

i u&p‘;‘?ﬂm o court for oo order confinning his paemity of the child. if ihe
j el

(i} refuses to consent 1o such amemimentc
i) is ineempetent s give consent due 10 mental (lness;
(mity comnol be lecoted: ar
(v i deceased.
{23 This section does notapply Lo =
fiad  Thebiodogical father of aclald concewved thrugh the rape ofor meest with the
chils™s medher; o

(i oy persen wiho B biologically relaied o @ child by neason only of beisg 4
gamete domor for pumoses of artificial {fertilisminn,

Assiznment of gunrdianvhip ond care

T 00 pad A parenl wihis 15 s sisle guandban of & child may appoinl o G e proper
persan as suardian of the child in the event of the desth of 1l parnent,
fie A puirznd whs has the sabe cnre of a child may appomt o BEand praper person tohe
vested with care af the child in the event of the death of the parenl.
(21An appemiment infenns of subsection | |y mest be contained m o will made by fhe
nk.
PHFE:I',I.-'.. person u.i'rp-m'nl:ed i termes af sabsection | 1) .ﬁ:quin-:s g,u.urdiln.-:h]p orcare, % the
case may be.in respect of a chikl —
¢ nfter the death of the pareni;z and
fbi w thez s <= or implied acce ol fhe intmeeni,
(4 IFMtW-:-IL] mmﬁ::mm!;rﬁ mllrﬂ a5 guunijm tar b '-':HFE with the carc of
the child, my cne o more of all of them may socept the appodnoment excep if the
agpoinbment provides ollwerwise,

Termlnathon, exvtenslon, suspensbon or restelctbon of parcato] respossibilitics and
rights

24, (13 A person refermed o mosubsection (30 iy apgly oo tee Fagh Coar, o diveses
catr i i dvaree matter or a chiliven”s sourt B win o —
faf waspengding for o period. o7 eonmating, amy or all o the parental
reapoisbilities and nglis which a specific person has in reapect of o child: o
fib ektendisg of circumscribing the exercise by thst peson of any or all of the
parentnl responsibi lities and rights thal person hias in respect of a child,

(2 An application in terms of subsectean 1) imay e combined with an spplication
termes ool section 23 for the esignmemt of contact and care in respect of the child in the
npplicant m ferms of that section,

(1) An applicatson for sn order refermed 1o in subsection (1) may be brouzh —

fap by 0 co-hodder of parental rzsponsbilities and rights in respeet of the child:

i by any oiher on laving o sufficknt inlercst i the care, prodection,
wkl-belng or development of the child:

fard lay thee whald, setbig aith beavie of the sou:
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fdd  n the chibd's interest by amy other person, acting witk leave of the coart; or
fe) by a fumily sdvocate or the represeniativeof nny interested organ of state,
(4} Wisen considerng such application the con mmst ke o -accsun —

farh s bost imerests of e child; ;
the relabionshap betwo the child ond the whawss purentol responsibili- -

8 Bt and wﬁpm bemng challenged, e = -

fof  the degree of commilnent tlsal the person Bas shown toewands the child; amd

faf amv odber foct that should, in fhe opinion of the courl, be tnken into accown.

Comnrd proveclings

28, (1} An application in terms of section 2204)bi, 23, 24, 26(1 18 or 28 moy be 10
broweshi betose the High Count_a diverce cowrt = a divoree maaiter or a childeen's coart,

a3 the ease may be, within whose area of jurischetion e chibd soncemed i3 ordinarily
Tesident,

{21 An application in bers of section 24 for puardianship e o shald ot contain the
reasons why the appleant = oot applving for (ke adophion of the child. 15

%) The court Bearing an application contemplabed in swhsection (1) may grant the
applicatbenumeonditionallv or oo sich comdilionsas it may detennine, or way refuse the
applicatwon, but an application may be gracted only i 8 15 i the best inlerests of the
hild,

{41 When censilering an application centemplated in subsection| 1 the courd must e 28
guided by the principles set ol in Chapter 2 o the extenl that those principles are
mpplicableto the matter before i,

{53 The countl may bor the purposes of the hearimg order dhat—

(& a vt and reccemmenditines of o Tmily advocale, o s worker oo otlier

surlably gqualified person must be submitied fo e cowrt: 23
b omatter specilied b e court muist be iavestgatod by o person desipnaled by
Ihe court;
feb  noperson !q.'ﬂ:l.'“;l:ll 11:,! the colrt nyus appar hefore 0 10 ive or E'II'IH]'IL‘D:
EVickE s, e

fal  the applicant ar any party opposing the aplscation must pay the costsalany 4
sivh imvestgaion or Gppearane.

fte} The court miy. subjest to section 55—

fa) appoint a legal practitionerto represent the child al the con procecdings: and

dl  order tbe pariles to the proceedings, or any ene of them, or the siote i
sabslaminl injustice would ceherwise result, (0 pay the costs of such 35
represenindion,

(70 10 it appears bo g colrt mothe coumse of any procecdings befee it that a child
involved inor alfected by these proceedings & in nedd of care aed protection, the court
must order thal the question whether the child is in need of core ond predection be
retemed tiva designated social worker for investigation in s of section F35(2), 20

Parr 2

Ca-errcise efparentnd responsibilities mmd rigliis
Co-halders ll'llfIIH‘ﬂlI] respaonsihiliticsand rights

3L {1 b More than ane peerzon may kol paresinl responsibalities and rigkds m respect
of the same chikl 45

{21 When mare thim one person bofds the swme parentol responsibilibes and righis in
respa of n child, sach of the co-hokdeérs may not withaut the consent of the other
eo-fiolderar belders when exercising @ose responsabiliticsand rights, except whene this
Act, py other low or an order of court provides otheraise,

{31 A co-hadder of purental responsibilities and righls moy not surrender or gmnster 50
thise responsibilities and rights o another co-helder o amy other person, b may by
pgregimend with thot siher co-hobider or person alkow the other co-holder or persen 1o
erereies Ay o all of thase pesponsibilites sod righte oa his o her behall
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|4} An agresment i terms of subseciion {3} does not divesta ea-holderof ks or ber
parental responsibibitses and nghis and thal co=helder remains competentansd hakle o
enercise those reapansibititiesand nahis,

Major declslons mvidying chilid

FL {1 ferd Belore a person holding parenial resporsababities and rights in pespectofa
chisld akes any decisten contemplatedm paragraph & mvabving tbe child, that person
st give due consideraiimbe any views and wishes expressed by the chald, beang m
evind the child's age, maberity and stage of develogment.

B A decision referred to @ pamgriph e is any decision—

(1} i conneckion with a matler listed 0 soction 183,

(it} affeeting contact bebween the child prd & co-bioliler of il responsibilities
and rights;

(i) reparding the pssignmend of poardinnship or cere i respeet of the child ©
ancdbier persai @ feis of section 173 or

(v which is likely o significantly changs, or fo have an adverss effe on, the
child’s living condrtions, educotion, health. perscnal relabions with o parent or
family member or, genermlly, the chbl’s well-baing.

{21a) Belore a peson holding panental responsibehbiesand nghls m respectof achild
takes any dechion conbensplated in parapraph (&), thot pedon st give doe
consideralion & amy views and wishes expressed by any oo-helder of parental
resporibilites and rights in respect ol the chil,

r!q.l A decision referred Lo in p:rngnph fedd in myy decision which i likely to change
agmificantly, or o have o significant ndverse effect on, the co-holder™s exercise of
parentsl responsibilities and rights m nespect of the child,

Care of child by persan ol holding parental responsibilities and rights

2 (1) A persoi whie las ne parenital respansshilities and pights i reepect ol a child
but who voluntarily cares for the child either indefimitely. temporarily or partially.
including @ sare-giver wine otherwise hes no pargnial mpunmhlli:li:; and nghts m
respct of o chiald, musl, whalst i child (s mibat persn’s Cars—

fal .mE:'Emrd. the child's health, well-bzing and developmaenl; amd

i) pretee the ghild from malirestawnt, abuse, peglect, degrmdntion, discrimine-
thoa, exploiiation. and oy othes physical. etnotional o mental Barm or
hinzards,

(2} Subject 1o section 129, a person refermed foin sehsection | pmey exercise any
parenial responsbilities and nhls ressonnbly wecessary o comply with subsectioa (1],
incheding the rghd do consent 1o any medical oxaminotion or treatmznt of the child if
such conszil cannod ressonohly be chtained from the porenl or guordion of the child.

(33 A conrd may limil or resirict the parendal resparsibil ities i riphis which a persan
MY EXErCIe 0 iETms sLmSECTHI {2

) A persoa referred 1o in subsection (1) may not—

) il omselT o ierseil om @ e oedegical or sdoplive parent of L chiid; or
&) decetve the chikf or any other i befieving thar thm person & the
biological or adoptive parend of the child,

Parr 3
Parenring plans
Contenis of parenting plins

3X (13 The co-hobders of parennl responsibilities and rights i respect of 8 child moy
ﬂ'— on & parenting plin delenmining the exercise of their respeciive responsibililies
and Aghts im resnect of dle child
(2} I e sg-holidops of parental responsibilitics and righte i respect of o child are
ﬂ:pﬁ'.lﬂq difficulties in cugrcising ther responsibilities and nﬂhlx those persans,
before secking Lhe infervenlion of o court, misd firsl seck 0 agreeon o parenting plan

e seercize of thadr respeciive recppneibildiee and neghic in reonegl of the
' o " - L

eluikl
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{3 A parenting plon mny determine my malter in oomnmection with parenind
respossLgies and mehis, neluding—
fatd  where aod with whem the child is 1o live:
fhk e mnnbitenance of the child:
fok eomtnel between the child and—
ik any of the paniss; snd
{ii} nmy odher person and
il the seheoling and religious upbringing of the child,
{4 A purenting plan must comply witl the besi mierests of sl child standard as set
aut in setion 7,
5] ln prepanng a parmiing plan o3 Contemplabad s subsectsn (20 he paies must
Rk —
faih  the assismance of o fimily advooie, social workss or pevchologis; oo
fld iediation theaugh s soclal worker oF ather witebly qualifed peeson,

Formalities

34 (1) A perenting plan
(¢ must be in wniling and signed by tie partses io the agreemen; aod
{ab subject in subsection |.'E]. iy be regisiered witha family advacate ormede sn
arcler of ooart
{21 An uw'li.q.u.l:i::m by wo=liolders |:,|:-nl.-|.|np'|ul.-ud n-wection 3 1) for the regismation of

] mn'l-l.llml ey oop T i 1o b poade sn ordey oF sourt smesl —

fok e |r|l|'.'u. prescribed Farmal apd contom the preseribod padsoulans; and
(il e peccmpaniad by o copy of the ]
(1) An appdicanion by co-holders comtemplnied inssetron 35020 for the reprssmn of
i pareitiong plan ar for 0w be made a order of eoun mis—
farl b in the prescribed format end contain the presoribed iemlnrs and
(& be ncoompaniel by — ' e
{1} o oopy ol flse |1-|n|1., enid
(i} sttement by—
g a family sdvocate, secil worker or pvchologisl conlemplaed o
sﬂ:unq H-[S]f'ﬂ,.l Ky Ihl!' :fi:cl Il'u.t T -|1-I|:|r|. was ;|1|1pu.11:d at'l.:.-r
I.I.'H.|M.I|l.lll.ll|.| v|.|u| SiicH ||'.|.|:|||_'|l .m.lu,n.qur., ARG g w||l| RET U8 _Iq.._\rl.|||.||ul-r
LiEE
bl a socal worker or odher apgropsiale person contemplated [n section
305V} 10 the effect shat the plan was prepared afler medintion by
wsnch =acinl worker or such mersan.

(4] A porenting plun registered with a family advicate. may be smended or
teminaied by Lhe Gy sdvocaie on applicalion by the co-hoklos of paenial
responsibililies and rights whao aro partios o the pian.

(5] A pareniing plan that wiss msde an order of eosiol way be mmemded or lermmated
onby by an eeder af courl on apalication—

ferd b the co-holders of parestnl respossihilites and mghts whe are parties o the

Al by Uee child, sctamg with leave of the court; sr
fed i othe childs imterest, by any olber porson acting with besve of the courl.
16 Section 2 epplics 1o an applicalion in lenns of suhsection 2],

Refusnl of sccess or refosnl io exercise parenial responsibilities amd righis

35 IF Ay persan having cane o costoely ol'a child who, contmry 1o an arder of any
colirt or W o parentsl respomsibiliies amd Aghts agreement thal bas ke effect as
nunl:l.-nmlm:-ud in sectinm 2204}, refuses anoiher persan who has sccess to that child or
wive holds parenial responsibilities ond nghss iz respect of that child m terms of that
aadber o agreemend 1o exerciee soch acosic or sach responsibaliees and rights or wha
prevints thid person from exercising sach access o sech resporsibibities amd rights s
gubly olan eflence and lable on coaviction Loa foe orto mprisenment Tova pecod mol
exceeding e year,

1o
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(24 A person having care of custody of 3 child whereby anoflser person hos acosss
tothat chald or bodds parental responsibililies and nghts in respect of thet chald m terms
af an order of any comrt or o parentsl pespoisibilities and nghls agrearesil 1
cuenplEted i sulsection (] ) oaEl upod any change o his or ber resldential addoess
Fortlvith in writing ootify such other person of such change,

ikl A eopar by Belle ity ppsale sty naraeraah foel B s ol an sl md lsihls
¢ A% permon Who U Compn Y Wil pamigrmaphfay @ gl el an cllenos mo s

on cemviction f o fine or o inprisonement for o pessod ol exceeding ore vear,
Part 4
Aliscillamieoas
Presumption of paternity @ respuct of child born ost of wedlock

Qi I i any legal proceedings i wlich it B necessary 1o prove thal sy pasticular
persan s the Gither of a ehals] bam ol of wed bk 5w prowed that that person had soxual
itbercourse with ibe mother of the child 31 any time when that child could have boen
cowaved, el pasen 15 i the shsmee of svalesdie 1o the comtrary which rasics a
retsanabke dousl presumed o be dhe Bokegical father of the child,

Refusal o submit o taking of blsid sumples

F 0 oy v any legal procesdmigs i whicl the paternity ofa child Las beon placed
in issme bos refissed o eobmit himsst or hereslt or the child, o fhe taking of a hlood
sample i order to comy out seientific fests relating to the paternity of the ehild, (he court
st wam such ety al the elfect whiely such refisal mig_h: kv on the L":u.‘"hilir‘_l,- ol
that party.

Effest aff subsequent murrkage of parents on child

3R, 13 A child bom of parents who murry each iiher at ony iime after the herh of the
cdhilel st For ald purpeses be reganded as o child bomy of panents marmed at the fdime of
his: gor wer bisth,

rH:!lr !il&rh;tﬂﬂm (1) epplies despite the face that the parents could nol have legally
rnrried each other at the time of conception or hirth of the child,

Rights of chibil harn of vwidabde marringe

30,0 0) The rights of a child conceived or bom of o vosdobls mamioge shall ool be
affecied by the anmalrent of that marrgge,

121 Mo veidable mamiape may be annobed il the relevam count bas nguinad inta
and cemsidered the saleguarding of the rights and imlerssts of o chikl of thet marmizge.

(31 Section & of 1he Divorce Act and sectson 4 of e Medinon m Certain Dovoroe
Belatters At q'rpl_l,l. with ihe pecessany changes requaned by the conlext, in respect wl sk
i child ns if the procesdings i queshon wers pm-aﬂedl'ng:ﬁ in a divoree sclion and the
anmulment of the mominge were the pranting of 2 deeree of divoree.

(4 Section & 1) ancd (20 0f the Thvisee At apply, with the necesary changss as the
comlext ey regaire, b the nescission or varisthon of o nainfenance onder, or anoeder
pelating i lhe cin: of guanbisnship of, of contnct Wil a child, of the sspansion af a
mexiennece onder or an onder reluting s contee with o child, nade by vatue of
staheection 3]

f3 LA reference (i any law—

fe g maindenance snder or oo order relaimg fo the custody o gurdiamship of,
or gecess fo, & chilil in fenms of the Divorce Act omest be construed & o
reference alse by n maintennrge order of on order nelating o the custsdy o
gunrdisnship of, or sceess to, o child in terms of thol Act o= spplied by
eatbsoction | 1)
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iyl Wr the rescissian., .;II.HP:ﬂhiI.H] wir varation of sech an oader o enns ol the
Divonee Act ot be cordlroed s 8 sleretce also o e meecizson,
suspenskan of voriton of such on order in tenms of thot Act &= applicd by
subsaction (L
i) For purposes of this Act. the father of a child conccived of o voidable marmringe
whiete such marnge has Been asnulksl 5 regarded w0 be dn te same posibon as the
futher of o child whie bes divorosd the medher of that child

Rights of child concelved by artificial fertilisation

&0, 111 Whenever the pamefe or gansetes of any person other than o maried person
or his or her spouse hove been used with the. consent ol both such spouses for the
artilicl Fertilistion of one spmese, any child bom of that spouse as o nesult of such
artificil fedilisation must for all purposes be regaled 1o be the child of thise spouses
as il the gameb: or gameies of those spouses had been wsed for swech artificinl
fertilismson.

i Fior fhe prrpose of paragnaply fod it s be preswned. uniil the confrany & peoved,
thit botly spouses have pranied the relevant consent.

I 20 Susjeet oosection 296G, whenever the gamate o pameles of &y pesson bave bain
usgel dor dhe antiflcial fendisation of & woman. aoy chifd boim ef thal woinais &= a reull
of such metificiol fertiBaiion mist for ol purposss bo repanded o be the chald of that
WL EE.

13 Sunjet o section 2946, 0 mght, responsibility, duty or obligation nrises between
n ¢hild born of 2 womien as o result of artilicial fertibsation and ony person whose gamete
is oo gimeles ave bees used Tor such artilcizl Emilisation or 1De Pood relations of
that person, cxecpt when —

fird bk person is the woman wlo pave birth fodlet chikl o
ik “l;lu:ﬁ!?m wis the hushard of such woaran uf the tme of sucl amilcial
isailica.

Acccess to hingraphicel and medicol informotion concerming penstic parents

41, A chik] born as a resali of artificial fenlisation or susrogsey ar (ke guearlian of
sich child = entitled o love secess o —
fol nmy medieud infarmation concerming, ihat child's genelic parents; and
iy oilser anformaiion comeerning thol child’s geretic parnts bal e bekre
the child renches the age of 18 years,
1 ) InForrmation duscbosed u bernits OF sighsection (L) may bl revis] tee identity of the
ersom whose gnmete was or gametes were used for such arfificial ferhilisation or the
||;]-|h1|:i[].' af the arrmgse i,
{3) The Director-Ceneral: Health or any otber person spevified by negulation may
reguire @ persn ke neovrve coussclling before any infonmalson 5 disclosed in torms of
sunhseviden { 1),

CHAPFTER 4
CHILDREN'S COURTS
Pari |
Fotarbdisdranesnd, stefos andjurisadictien

Chilifren’s gowrts and presuding officers

42, (0} For e pupeses of this Act, every mogsinde’s cour, a8 defimed in flw
Magistrates” Coarts At [ (Act Mo 33 of |944 ), shall be & childeen's court ond <hall
harve jurisdiction on amy matter arising fom the application of this Act for the anca of its
Jursdigtion,

(2 Every magistrate shall be & poesidog oflicer ol & chlbdeen’s court and every

achlitional magistrale shall be an psistant presiding oliver of a chiklren's coun for the
dasirict of which be is magiaie, sdditbonal megisieac or assisiu nsgisirale,

15

a0

KR

40

45

30



bl O GOVERNMENT GAZETTE: IWUNE 2K

Acl Yo 3E LS CHALDREN'S ACT, 20403

{3) For the pusposes of his Act, the Minkber for Justice and Conssituitenal
Develoqment oy, olter consaltation wiih the head ol on administmative region defined
m sectEn [ ol the Magisirpes” Coors AcL, Pl (Ao o, 532 of 1%4), appodnl a
rngzisirate or an addiimamal neigistrte s dediated prestdmg officer of the chiklren®s
coairt, wihin existing resoisoes

{41 The pregiding afficerof the children’s court = subject t the administutive control
of the head of a admmnistrtive region, defined in section | of the Magistmtes” Courts
Act, P4 A Mo, 32 of 1944,

(51 The presiding offices of the chalden's coun must pertorm such funclions 25 may
be assipned po him or her uinder this Act or wiry otlwr Liw,

{ih For prorposes of giving full elfect o this Act, migiaimies or additivnal magianmies
pnay b chesignated as presiding officess for o or more children”s courts,

{78 The Mdindstar B Tusteee and Cosstmtioesl m'ln'lth'l-pl't'ﬂﬂl sy, ufter consulingon
with the head of un ndminisirative region, by notice in the Crazerte define ihs aren of
jusischietion of cach children's cour and inonsise or rediece the anea of urisdiction of
each children's court in the melevapi sdmbnistraiive region.

{81 The children's coun bearings muwst, as ar a5 s procticehle, Be held i a moom
which

fal  is fiemished amd desiprel oo maniee alnsed st puttimg: chililres o8 ense:

il B conducive w the informality of the proceedings oo the sciive panticiaion
of all pemos ivvoivad in |h='[:|'m~amlrmn§5 wilhout mmmmiﬂin;gp:]h-: p?:;llgr
ol the comri;

fed = ok crdinanly used lor the ulijud.il.:lhun. al erirmimal treabs: oed

fll s aceesailde 1o dssabload persons and perseas widh gpocinl needs.

(A& children's coun sits 81 a plaee within e disiriet oF provioce destznated by the
Blimisger fur Jusisce ol O onstinnimnal l'}:'.'-clupn.ml. N5 8 maisiFees’s coan.

{10} The ]'th['ir:llim of a mobce referred bto i subsection (7} does pod oiiec
procecdings wheeh have bevn estinsed Bat oied yel eomspleted at the dme of swch
pubilicarion,

Sinfas

43, A children™s comrt iz s coun of recond and has n sinelar stams 1o that of o
magistrale s cour ab district level,

Gemgraphical wrea of jurisidiction of chiklren’s coart

Ad 00 The chilhen's conrt bt has jorisdisiios e o pemtivehr satior e —
fid  the comm of the ares in which the ohild Envalved in the maiter is ordinenly
resickai; o
thi W mere than e child s svebleed 1o e maner e courd of e area 1o which
any ol s Claildien i= L'i'llllﬂ.ru_l.' resbdienl,
(2F Where i & umelew whish sour has junsdicion o s portscular matier, the
childeen's et before which the child B hrooght Bee judadictsan in that patier

Marrers children®s court may ad judicate

&5, 11 Suhjpct o seciwa [4), o chiklren's cood mey adjudicate any  matier,
imvaluimg—

fad  the peosection and well-heimg of a child,

fBd the corg of, or contact with, a child;

fed paernity of a child;

il suppoet of a child;

fepd il proviskm af—
il carly childhood development services; of
{ifl prevenlion o eay intervenison services;

(7 nalireaiment, abuse, neglect, degradation or explodiation of o child, excepl
criminal praseeutices in this regard;

f@d  the lempocacy safie care of & child:

i aliwratve car of o child;

i the sdopion of 8 child, meliding an iner-couniry adoption;

W a child ond youth care cenire, & partial care fcility or & shelier or dmp-in
cusire, or any other Bucllily pasporting 1o be g care facility for chibdnen; ar

51}
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i)

amy ather matber relniing bo the care, proteciion or well-beang o a child
provided for in this Aot

12 -H.h:l-:l:'r:n 5 Coll—

fid
fie

[

mary try or comvact a person for non-complinnee with sn cmler of a chiklren's
colrt oF gonstampd of such & courl;

meEy ol Ty or convich o persen in espeet of o eriming] chargs ofher than in
ririms af paragraph el mnd

is boemd by the b as appliceble 0 mogistmies” conrts when exercising
criminal jurisdiction in tenns of pamgraph fay,

{31 Perding the establishmem of family courts by an At of Pordinment, the High
Counts and Dhvores Courts have exclusive jurisdiciion over B [0lHowing mmigns
contletnplated i this A

fi)
il

fct
fud
fel
i

fe
fiti

The: gnordineship of a child;

the assignmenl, exervise, exlension, restriction, suspemnsion of fermination of
guardmnship in respect of & child:

antificinl fervbisatiom

the departare, removal or abdogizen of o child from the Republic;
agylivations fequiring the retaem of @ child bo the Bopublic foom shroad:

the age of mapoeity or the contrsctsal o legal capacity of a clald:

the safeguarding of a chikl’s inlerest in propenty; and

suTTOpEic menth

(41 Modhiang in this Act <hall b womstroed 4 Himatong the Inhl:-l'ﬂ'll._llh'li-dlﬂm of the
High Cromrt se upper guarding afall children,

Orders children's court misy make

48, 1) A children®s ot may muake the following anders:

ful

&)

fi

fi!

An alemative cire onder, which isclsles an ondier placing a chikl—
(il Etlr care of B persca designated by the comn o be the foster parent of
¢ child,

{ti} m the care of a child and youth care cenine; or
{iii} in tempamry safe care;

any onder placing a child in o child-headed honsehadd in the cane of il chikl
heegclimg this s bl umder e sulperyisson of an pdull person designated by
the court;

o adaption order, which inclodes an inter-country sdoplion order;

n partial care order instrecting the parent or care-giver of the child o make
arrangemenls with a rulrliaJ Lilse |-3.L'HIT'_||| 1o take care of the child d.hrirg
specilic boums af the day or night or for & specilic pemod;

o shured care onder instrecting dilTorenl carc-givers oo chikd and youth cane
centres 1o lnke résponszhility for the care of the child at different limes or

penods:
o supervisson ander, placing a chikl or the parent or care-giver ol a child, or
buath the child and the parend or uuru-gi'n:r. bt The supertviaion ol @ social
worker or other person desigried by e court:
an order hﬂﬂjﬂ'ﬁnﬂ w child, o parent or crre-giver of 8 child, orany persnn
holding Ipnrﬂln] responsihilitics and rights in respect of 0 child, w-—
(1] early inlervenbion services:
{id a j'armE_l,- prEsErv e pragraminee of
(i) both carly mberyeniion services mnd o Gamdly preservation progmamne;
a child prodectinn order, which includes nn nnder—
{iy kst o chilkl romams in, be released froon, or retummed 1ot care of &
persan, subject o oondilions. inpesed by il court,
(i) piving consent boomedical tresmtment of, o o an opemiien o be
performed an, a chill;
{iii} iestrocting n parent or corg-giver of o child W undergo professionnl
caunse|ling, or o participate in medistion, o Gamily conference, or
other am:'”rfnpfhh.- mh::ﬁ-ulrjn# fopunt r
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Livy  insmacting o chikl mmur[urmn irvodved in the maser conc=rming the
child t participete in o profissional assessment;

(vl instructing @ hospital 1o refnin a child who o0 resonsble prounds
sippected of having been ssbjected o pbuse of delibermie neglect,
pc-nd'irg fusther irquil}'..

Avih instmcting a persen 1o onderga g specified skills development. saining
tresiment or refobilitalion programme wihere this = mcesary for the

wepheei o e el o lsias of 6 sl

Pt v Yrmamateliag Vi on iy

{vil}  insmacting o e whio has Failed s fllE a dohgory duty toonrds s
chilel tiv apgrsir betome fhe court amd & give ressoes for the Balims

il instmicling anoorgan &f state o assist & clubd B obtaming acces foa
pubdic service o which fhe child is enfifled, Gailng which, o oppeor

fin}  insiructing thal & person be removed from o chéd's home,;
(x}  limiting socess of o person e @ child or prohihiting a persm foem
cullEging a clikll vr
(i) allewing a person o contact & child e the conditions speafied m ihe
court erder;
{4 neomirineion order in ferms of this Ac;
i ;:;lu:dst ntsireting o peaon b cary ol am mvestigaiion p e of seetion
; b
ki any other order which p chaldren’s court mey make i tenms of amy other
proviion of this Act.
(214 children’s ool osy withdraw, suspesd or arend an onder oeabe B erns off
subseetion (1), oo replace such anorder with a pew onder,

Beferral of children by other conrt Tor invesdizntion

4701 16 i lpp:ursm-u{g;mﬂ in the course of proceedings thal o child volved in
ar atfected by those procecdings s i seed OF care and proteciion as s conlemplalied
seetion 1340, the court mast order that the question whetber the child is in need of core
mad proteciEsn be redered 0o desigooed social worker for oan investigaion
u-:hmm'q'uluud n sectinn 1552
(2} I in the course of omy proceedings in lerms of the Admmistrtion Anendmen
A, 990 Ac Mo, %ol 1929), the Mairimoninl Affnirs Act, 193304k Mo, 37 of 1951}
the Divorce Act, ke Maimteronee Act, the Domestic YVielenee Act, [958 Act Mo, |16 of
SR or the ﬂl.'u@ﬁiurl ol I:'l.l.'dl:lﬂa.r_l.' Hmﬁu Act, 1SR At Mo 1 Ml IR the
eolrt farms e opinion thal o child of any of the parties & e proceedings has been
abusal or pegleeied, the Goun—
fead  may suspend the cecdings ing an investigation condemplaed i
sechion 153502} inmmt?t mlminﬁlrﬁclhﬂ the child & n need u!'r:.'.arl: ard
prodectsan. and
fid s request the Disector for Publie Paosaoations woattend to the allegnlbons
af almiss o1 nesglect,
(3. A court issuing an order m terms of subsection (11 or {2) mu:rl.|m order thal the
child be placed in femparary saf: care i it appears:to the coun bl this is nocessary for
thi safety and well-bemng of the cldld.

Adhfitimal pisers

48, 1y A cchildren's courl may, im addition 1o the anders it s empowensd to make in
fermns of this Ad —
frd  Erant isterdicts and sexiliaey releel i respect of any mater coptemiplated s
soclamy 5] 1)
g wtend, withdrew, suspend, vy or fnonites sy of il ondirs:
fel  impse or viry e deadines with respect toany of ils onders;
(o make rl!l-;umpﬁale prdkers as b cosds iR miliers Belore the courd: and
fel e the renoval of o persan fom fie court affer nisting the reasea (or the
remcval on the court recoerd.
i 2k A chifdrens comrt moy for the purposes af this Al estimate the age of o person
whir appears b be a child @ the presonbed manser.
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Lay-forum lsarings

A4, 1 Acchildrens eourt may, befoee it dogiibes o matter o i sEne i oomatier, oedier
a lay fomm hearing in an attengpt (0 setibe the metter or ssu0e oul of court, which may
inchade—
ferd - mgdiatEon by @ fomily edvocate, sogial worker, socin] service professional or
odlser suitably quatified person:
ihs o family group conterence comemplated @ sechion T ar

el melEdion nmmm section 71
12} Before ordering & hy hearing, the court mms take into pecount al| refevant
fctems, melisling —
(a1 dhe suilmembiliny of the chakd:
(i) the abiliy of the child we participate in the procesdngs;
o e povwer velatioislups within se foly; and
roff - the mahee of any sllsgatons made by parties. in the mater:

Investhpatinns

B, { 11 A children's court muy, subject o section | 35(%), before i decides n matter,
edder pmy persen —
feb locarry oul s dnvestigalion or fuitber investipation thal ey assian he cour
in decsding the matter; amd
i o Bimish e ot with a repar and reconmendation thereon,
(21 An irvestigation or further myvestigation mmist be corried ou—
o) I necordance with any proseribed procedures; mnd
i subgect © oy direchicns and conditions determinesd im the court onfer,

(31 The court order oy andense o desdgaated sociol worker o wey oflaer porson
sathorred by the conrt te comdict e vestipation o furher avwestigntion fo aiter any
premises mentaoned in the oot onfer. eitter alone o in the presence of a polics offieial.
anif on those prermses—

fai remove o chilid in terms of sections 47 and 151;
fEf  dnvestigase e clicurstness of the child;

fei reeord my infommtion: and

fell iy oul any specific msiruction of te cour.

4 Iy aclddibson o the powers a police oficial kas in teons of the Seuth Affican Folice
BerviceAct, 19950 Act Mo, 68 of 19935 the palice official sccompanying the: desigeeated
suecial worker or ather perses anthorissd to cenduct the invesbgasion o further
lpvestipptbon may—

fae enter the premiases menioned in ihe court arder ool conduet oy search;

(i question ay pesson;
fod  reguess the oame, address omd dfentification degnils of nvy persen on or

residing or suspected 10 be residing on these premises;

{al  remeoye amy pesson, fom the chilkd's heme orplace of nenmal ressdence in e
msner conlcmplabed @oseciin 15300 the police oificial bas o memonable
guspicion Uhal the person —

(] has cased the child e or
dil) s likely tocouse the chibd ham i ihe persan & ool so renwesd
fed mecond amy infoanation: and
R cEmy oa ey specific nstnection of the vourt,
|'5l A poice nfficial referred o in suhsection H] mary e guch faree s mn:!.' he
mmlms wm:nr.hmd i a.l:-m-.ﬂmn {4 Kl mﬂudu:u_n thc lm:lkmg nl’ m:.-' r.'lmr nr
winndos of such preimises: Provaded that such police officisl st first sadibly desand
ndmission to the premises and nogify the purpase forwhich be or she secks i enter such

[Eemises
Apprends

S ¢ 1 hAny pary invelved in o matter hefore o childnen’s court may appenal ginst
any ansler mode of nLn.Tml to ik an erndier, oF agninsd the varation, sespension of
resctsaen of it order of e coust 1o the High Court |1'.'|.'-'|.rlg_|l.1|1hl||!l.|dll.

20 A appesl o tenms of subsectson | d it bz ] andd prosecuted as i i wiene
appeal azainst o civil isdpment of 1 magistrte’s court, subject to section 45( 2l

L]

20

30

35

4%

50

53



o4 o 2R ANWERNBMENT GACETTE, LY JLUNE I

Al Mo, 38 2002 CHILDREN'S ALT, 2008
Parr 2
Cowr procesdings
Rubes and court proceedings

S, (| p Exgept as b otherwise provided intlus Agd, the provisiens of the Magisirnbe”
Courte Aet, 1094 Aot M 12 of 1944, mnd ofthe mles mede n ferms ikerenf &= well os
e rubes made under the Bules Boand for Courts of Law et 1985 At Moo 107 of
1984, spphy, with the nevessary changies reguired by the congext, 1o the children’s cour
in s far s these provisions relne fo—

Gl e bsswe amd sepyice of process:
il the yppearance in conrt of advaomies and attomeys;
detd the exeeution of corrt ardess;
fall  comzmpt of cowr: and
fe}  penaltics for—
1) mon-gompdi with court orders;
i?i] g 4 of judgements; and
{iil} eoniempt of court,
(21 Rusles: made i tervs of subsction (1) must be desigined ta avodd adversanal
procedures and irchude miles conceming —
did @ igie euestoning fechniques for—
- |;|| ﬂﬁlldl‘ﬁ? n gmé-ﬁgl: -
(if) children with intelkecmnl or psychiatric difficulees or with haarisg or
arther phiysical disabalities which ﬁmqll.ic.ul: ST el W
“il} travimiabiseed chalibren: sl

] childeen: and
i) the mwaﬁlf quialified o tramed lierpretirs.
Whe may appraach cotird

835 (1) Exeeptl where otheranse provided mothis Aet any person Beted in ths section
may bring & matter wiich falls within the jumsdiction of achildren's ooun. to a clerk of
ihe childiren*s coum for nefemal tooa childoen®s court,

qﬁ'.l'hnpmﬂms who may q‘l‘[ﬂ'ﬂﬂ'h o eodwt, ares

i) Achibd who = affectedby or mvolved in the matier s be achshcsiod;

chi anvone acting m the mtenest of the child;

ik pnyvone acting on beludf of o chdld whe cansot act in his-or ber o e
il Iﬁur:}dm gt as a el ol or moitls inkeesst of, o group or classolchikloa:

fel arvyonnd scting i 1l public st
Legal regresoniation

G4, A porson whio s o party o mateer before a chilideea®s court &5 enlitled fo appoint
@ leenl practitioner of his or herowm cluodee and o his or herown expense,

Legal pepresentation of children

S5 (1) Where a child involved in a nstter before the children's count & not
represented by o legal represeniative, sod the ooun §s of the opinkn that & woubd be o
fhe kst jiterests of the child to hove begal representadion, the ot paist refer the matier
“F' Iﬁﬁl@ml.ﬁ.id Boand refemed to m section 2 ofthe Lepnl Aid Act 1968 Act Ko, 27
o k

{23 The Board imiesl deal with a imlter refermed 1o in sisbsection { 1) in accordines with
section AH of that Act, read with e changes requimad by e cntexn,

1t
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Attendance af proceslings

58, Mvacesdings ala children’scoort are closed and may be attended only by—

f) o person performmgofficl duises m commestionwath the work of the o or
whase presence 1 iherwize necessany for the purpose of the procesdings,

fi alee child involved in the matter before the court and any olher party i the
maller;

fo¢ 2 pesun who has been mstructed 1o berms of section 57 by the cleck of the
chilidren® s cour to attend those peceadings;

(] the legal representative of 2 person wise is entitled b lemil epresemisiion;

fid o person whi oblained penmasion 1 be present from the presiding officer of
the chiifdren" s coure; mnd

i the designated seciol worker mamaging the' coee.

Compekory sttendance of persons involved in procesdings

B7. (11 The clerk of the children®s court may, by writics motice in the prescribed
trgtmer, requoes o paty ma nsiter befiore a chaldren's court, a Famdly member ofa clald
Evelved in the matler or 3 person who bas another inlerest m the matier, Lo atlend the
proceadings of the children's coust,

{23 The persoa in whoese physical contrd the child s must ensunz that the child attends
ihose prixceedings excepl if the cleck of the children's court oo the cowt directs
otherwise,

Rights of persons to adduce evidence, guistion witnesses and produce argumant

68, The following persons have the bgle o sdduce evidence 0 a mabler befone o
children”s count and, with il permission of the presiding officer of the children’s cour,
ko guestion or cross-examine o wigness of o pddress the coun s angument:

fial A chibd invobeed im the matter,

(i pement of the chald;

&) @ operson whe hos parentnd responsibilitiesand rmghts in respect of the child;

faf & caresgiver ol the chil

fel @ porson whese righis nay be affecied by an order that may be made by the
court in these procesdings: amd

i aperson Wi the conrt decides has o sufficeent imbenest m thw matter,

Wilnosses

S0, 00 The elerk of the childven®s soun muet, in the peeacribed manner. summons o
PETSI W0 SDPEar &5 g wimess in a matier bafore e cot to give evidencs or o produce
a book, document o edher wrinen instrunent on reguest by—

fal  the presiding officer m the matier;

fhi the chikld or o person whose cights mey Be afTected by an order that may be
muade by the court in those proccedings; or

fe)  the kegnl representatiee of o person referred to i parngroph /e

(23A sunmonesrederved o insubsection | 1 nmst be served on the wimess s it were
B smmmors o give evadence or o produse o book, document or olher wnlen insimiment
ut o eriminal irial in a magisimee's court

& Sections RS amd VB9 of the Criminnl Precedure Act, 1977 (Agi Ko 51l 1977
remd with such chinpes as the comex) moy requing, spply o o pérson wha has been
supmmedsed ooy of subsection (1 o regoired by the presdiding officer B give
aviden,

{41 A person ssmonssd i tenns of subsection {1 e ond whe complied with the
summons. is enfitled to an allowance fron stite funds egual to that determined for
wiktnesses summonsad o appear m criminal frinls in & magistoite"s coun.

(51 A porson semmonssd in lerms of sbseclion {1)fhy or (& 1= oot eetiibed o an
albowince mom siabe fusds excopt il the presiding officer so orders,

Lk
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Conduct of procecdings

k. 113 The presiding officer in o iratler before a Clildren’s court coplrols e conduct

of the proceedings, armd ey —
Find unl_b Ay e e give evidence or b plL‘dun: a book dicumsem or other
writen insirumnent:
i quesion of gress-examiane thal persan; or
i fothe extent EEEI:EEHE' i resodve any fnctoal dispute which is directiy refevant
in the matter, allow that person o be guestionsd or cross-gramingd by —
(i the child invelved in the matfer;
(iip the parent of the chilbd:
Ll :h[lr:im wia hns pureninl responsibilitics and rights in respect of the
ild;
(b weare-riverof the chill;
(v} a persoin whose rights may be affecisd by an oeder that may be made by
the court in those proceedings: or
(wih the legol representative of & person whe is entitled o & lepgul
represenaye i thiss procesdings.

123 I o child = present of the procesdings, the sourd ey order any person preseni m
e oo whiene the proceedinge take ploce to leave tha roomm if sueh order would be i
thie kst interests of ar childd.

{3y Cluldran s eovet proceedings mwstbe copdueted inoan sfoomal mannes and, as far
s possibde, ino relaxed and non-adversmrialatmosphere which is conducive te aitaining
the co-operobion of evervone invedvad in dhe procesdings,

Parthcipation of children

6l {1} The presiding officer in o manbter before a children's court must—

fial  allow & clild invalved i the matier 1o express o view and preference in the
itatter o e court Cinds et the chilbd, given the child s age. natonty and siage
of developmeni and any special needs that the child may have, i3 able
participatein e proceedings amd the child choowes ta di so;

it recond the reasons ifiee coan finds that the chilid is unable (o partecapane o 1l
proceedings or isunwilling to expreas a view o preference inibe matter: and

ih Emtervens i ke questioning or eross-examinntion of o clild iF the court fimds
that thiks would be fire the Best Buierests of the child,

{21 A child whi i n party of 0 witness lna matter befors o children's coun muast b
cueestinned thrsgh an infermediany ns provided For in section | T0A of the Crimimal
Procedareact, 1977 A Mo 8 Dol 1977 the court finds that s woald be in e best
interests of thet eluild.

{3 The coun—

il ey atihe ouwset o at any Ume diclee the cedings, oeder that e manier.
-ul:"grlﬁ.' zate i the l'rﬂltﬂ.:rlhc dlq‘uﬂu;flbfuepmh:lymﬁd i ihee absersie of the
claild, of it 15 in 1he best interests of the child; and

il mst recond the reasons for any arder in temms of paragraph jiay,

Professiomal reports ordered by court

62 (1) A claldren s coury, for the pirposes of deenbng o matier belore L orany isue
in the cnatter, may oeder, i necessary, that o desspnated socanl woeker, Buntly advocate,
peycllopis. medicd practitiones ar otler saitably gueadifbed pason cary oul an
anvesligationke establish il circumsiames ol—

f@l e chold;

ihi  ihe perents or i parent of the chilid:

i) aperson whe has parentnd nsporsibilities and nghts m nsspect of the chalel;

fel & care-giverol the child

fird  Ms2 person under whose contml the chilil 15, oF
any other nelevant peraon.

i1 A peron referred oo sabsection O] mmy, subbect i section 630 | asd (11—

qii) abdnin supplementary evidence or reports from odher suilably qualified
prepmas,

{ii ﬁ required by the court o present the findings of the mvestignbonto the court

5
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(i testifving befdre the cowrt; or
10} sobmitting a wniten report to the cour.

Evideaer

&, {11 A walten reporl. puported to be compiled wnd signed b 0 omedical
practitioner, psyehelogist, family advocate, designated social worker or ofher suitably
quulified person who o the foce of the repoent formed an swBoritative opinion in respect
of & child or the cironmstapecsof o child invetved in & matter befone 8 children’s cowrt,
o i respee ] ol wmeler porsen mveelved in e oeatber g ilss clranmstoneeso ol oilie
piersom, ps subject to the dectarcn of the pressding ollbeer, on s mene prodisction i thi
children's sour hearing the matior admiszible as evidence of fhe facts stated m il
e,

(2} The writien report contemplited in sabsection (1) mist be submitted 1o the
childsen's court within the prescribed pencd prior tp the date of the hearing of the
MATLET.

(1) Ifa pérson's rights are prejudiced by o repod referred o in subsection | ) the cour
M=

fia) desclose the relevont parts of the repart to thiat persan within the prescribed
peniosd prior & tEe dote of the bearing of the matier if that person is o paety o
e i‘l’l.ll.‘lﬂﬂltirl.]::l..' and
Fi:d| give Ul person the opporinity—
(i) loguestion o eross-examinethe ambos of the repont in negasd e @ matler
arising from ihe report: or
[E1] 1o refufe any stslement contansd m the eport,

~ Adjournments

. (1 ] The procecdemgs of o childnen’s court may be slpoamed only—
fa)  on gocd conse shown, wking into acoount the best imerests of the child;
i fory r-'mm! oof ot e ban 30 daye ne o time.
() A presiding oficer of a children’s cowt may cxouse any persen foom eppenring al

adjoumment proceedings.

. Monitoring of court arders
ekt

3

65, (1} A children's court may monitor—
fal  complinnee with an ender made by it noa matter; ar
b ihe circumstonees of o ehikd fellowisg e order madk by i
" of monstaning compliance with oo order made by o children’s cour
the circumstances of a child rnlluwhn.u an order, the court—
fa)  when makimg that onder, may crder—
{i} any persan invelved in the mater w appear befirre it ot nny fisire clue;
e
(ig] That reparts by o designied zocial worker be submitted o the conirl
within a specibod period or om tose 10 tine as spacifed in he peder;
bl at ey time sfter making an order or when a report of non-complinnes
mentivmed e subsection (4) & refewed fo i may call ar recall any person
imvodved o the warkr W appcar baclore il

a (3} When a person appesas beloe the court in terms of subesetion 12§ e coart niy—

fa)  miguire whether the order e been or & beimr complied with, and i1 e, why
the order has nat bora complied with of is not being complied with;
ft  ponfirm, vary or withdmw e orden o
fof  enforce compliznce with the order, # nevessany fhrough & crming! proseei-
tom b a nsagesire s court oF in semes of section 45020
H}A.ny persan may reporl any alleged non-complisnce with an order of a children®s

"r gﬁm or sy alleped worsening of The circumistamsees of o child folloaring a court onder,

clerk of the children's court, who must refer the matter 1o m presiding officer for
“'n decision on possible furiher nction

A1)
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66, Subject o the Fromotion o1 Access to Inlformation Act, 2000 At Ma, 2 ol 200K,
iy peersan has sccess fo children's coun case reconds, exoepl—

fiad  for the purpese of perfonming alficiol duties m tooms of s Aok

B in terms of o order of cosrt if the court finds that el socess would ool
compromise the bast interesis of the child;

feb  far the purpose of o review or appeal; or

fa}  for the csg ol boni lide research or the reporting of czses m law reporls,
providhol the provisions of section 74 are complied with.

Appaintnent or designation of clerks of children's courts

67, (1) Subject o1k ks sovering the public service, te Disecior-Ciesersl: Mstice
amil Corstihitiosal Developawsnt may, foe every chibboon’s court, appsint ar desigmate
ome of o officals in the Depariment. of ney appoint one of ieore persons i
prescribed manmer aod on the prescribed conditions. as dedes of the childres®s court,
who mast gererally assist the court to which they are attached in performiag its
functions nnd wha must perform the fnclions as may be presenibed mthas Act or by
winy of regulatkm ar m agy other Lo,

(24 I & clerk of the chiklnen™s coart 1 for oy reason imasble s act e suchor iCno cliek
ol the children's cnt bes been apr.l:rirﬂmﬂi}nb:iaunlmi for ey chikdren s conird mder
subsection(1), 1h|:pr-::i:|lihgul'l"u.'ﬂrul' the ehilidrenseoart man disignade sny campelent
offacual in the Depacment bonct as a clerk of the children's court foras long as the sad
clerk of the cldldeen™s coant & wmable 20 s or unid 2 clerk of il clildren’s courl is
appointed or designoied under subzection| 1), ux the ose may be

(3] For parposes af giving fol effect o ihis Act persons may be appointed or
iltﬁi;_mamﬂ as cderk of the children's courg Tor one o more chibden s cours,

Refierral of marters by cberk of children’s court

B8, I it comes to the atfentsoa of the clerk of e children”s cowt e o child mury be
i mecd of cane apd profection. the clerk must sefer e matice 10 a desiganted social
wisther [or mvestization iy s of seclion 15572),

vt 3

Pre-liearing conferences, family grosp conferences, dther lpferams aed sertfing
arirers onr ol cone

Prehearing contercnces.

&%, (11 11 o mealfer brossghil o or referred to @ chikiren™s court is contested. the courl
may order that a pre-hennng confirence be beld with the parties involved m the matter
in order to—

f@  mediale bebveen the parties;

i) scttle dispules botween tho parties 1o the exlent possibie: o

fe} define the imues io be heard by the courl

(2} Pre-henring confereness may mol be heldl m the event of 0 matter irvolving the
nlleged nbuse or sexunl nhuse of o child,

{3) The chilcl imvynlved m the mater may atterd and mery padscipate m the conference
umless the children's cour decides otherwise.

{-l-: The court mmy—

furh prsenhe hewy e by swlom the conlanemee shoald be set up, conducted amd
by whaim it should be atended;

B prescribe the manner & which o record i kept of woy ment o seftlement
renched betwesn the parfies asd oy facl emerging such conferenoe
which oeght to b braght e the motice of the court; and

g consider he neport on the conference when e matier is beanl.

il
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Family group conferences

I L) The childeen seouet may cause a Banally groupconfenencs to be sel up will the
partics nvolved in g mates Broughil o o rederned o g chibden’s oo, b ludicg any
odleer Enmily members of the child, in order to find solutions for any problem involving
the . child

{2} The children®s court poust—

fat}  nppoint a suitably qualifed person or orpanisaton to fcilitoie at the family
OO COMBCTERCE,

i} proscribe the muner inowhich anccond is kepd of amy agresmsent er settlemend
renched betwasen the partics and any ficl emenging from sich conberance
whach ooghil fo be brooght 10 the rotice of the cour; and

feb  comssber ile report on the conference when the matter is heard,

Oiher lay =lorums

T1 A4 11 The childrenscourt nuy, where cinumistaness permit, refer o mutter broaght
of petermed ez children's court 10 amy appropriote Tny-fomm, nekuding o mditional
nuthanty, in oo otiempt bo seltbe the matter by way of medintion 0wl of coar,

{20 Lay=linrimmms may mol be beeld mhe @vent of o omtler involving the allegsd shiss
or soxwnl ahose of a child.

(31 The childeen"s court may —

fal preseribe the manner m which nrecoed is kept of iy sgreament or scftlenicm
reached between thi parties and any facl eserging from soch conference
wineh ougli 1o e brought to e nediee of the oo and

i considern rt oal e procesdings befons e lay-fonm to the coart when
Elwr iartes is heand

Seftling of matters sut of courd

T2.01) 1 n mentter |s setibed cut of cowm and i seilament is secepied by all partics
irrverlvieed o the metter, the clerkof the childrem s coud musl subnnt the settbementta the
ehildren's coni for confirmation or fejection

{2} The coart must consederthe settlementand, i it & in be besi ivierests of the chilkl.

fmy—
fa)  oonfims the setllement ard ke 18 an order ol oo

f before deciding ke matter, refer the setlement bock e the panims Tar
reconsiderstion of any specific s or
fed  neject the seibement.

{Hber Tunclions
T3. The clerk of the cheldren's cour may sttend svery childaen®s count haaring,
Pt &
Miscelanemms mafers
Pubilication of infermation relsting o [rmmﬂlp:

T4, Mo persan may, without the penmission of o court, m any manner publish any
aslorrnatieat relatim Lo Upe proceviings af achilidren s courl whech resssals o iy peseal
the mewne or khentily' of @ chilkd whio s o pRrly o wilness i the proceeilings.
Regulatisns

TE. | 1) The Minister for JTustice and Corstimtional Development, sfer consuliation
with the Minister, may make regulations conceming —

@l the preesdures 10 be followed of or m conmection with the proceedings of

childsen’s vauis and e powers, duties and fanclhons of clecks of the
childrenn’s court in a3 far as they relabe to the procecdings of childsen s courts;

11}
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i)
fe)
il

fed

fhJ

i

i
k)

e form of any application, malsonty, ceitifcate, consenl, mobee, oader,
proxess, rezisler o subpocnn o be made, piven, sl or Keply

th carvying out and monioding of iveetogations i terns of seetion ST,
procedures regulatng such myvestigations and (e gathermg of eviience:

the hedding of pre-heanmg conferences in berms of section 89, procedunes:
rﬂgululi'ng sich conferences mnd nformation that st be subsmited e a
ehildren’s e

the Babiding and mendtorng of Tenily groug conferences or alber Tay-Fonoms
in terms of sectiops 7 and T1, Flrn-.:aedl.l:n:n- rezulating such conferences and
asthier lay-Forama nnd infoemntion that must b submited fo o childeen s oo
the qualifications and expericncs of persors fncilitnting family group
eomfererses, including special requirementsthat apply to persons facil tstng
im mtters imvolving te olleged nhise of children;
documents m comeshon with matters brouphi 10 o children's coort ancd
reconls of the proceedings of children’s couns, inchiding nsgulotions
determining—

(i1 the person by whorm the periml for which mwd the monmer inwlbelh s

ismciments and recerds must ks kept; sad

(] meeessto these decuments and recomnds;

the keeping of receeds with repard s matiers broaghi to and denlt with by the
children's court;

ihe submmisson of court stalistecsand PrOgnes peponts on those maliers to the
Magistrates” Commisibon eéstohlished by rection I of the Mogistmies Ao,
1593 {Act Mo 90 af 1993 );

il payment of remsungration o persons who are nod in the cmploy of the stete
ms comtemplvied in sections 49, 30, 62, 65, 7 ol 71 nnsd

any other matier recuired or permitled o be preseribed urwhier thix AL,

(2 ) Secticn 3062 ] el (3], remxd with such chamges as the conlestmay neguine, apples
1o the making of regulations in terms of subsectiog |,

ER T 1]

CHAPTER T
PROTECTION OF CHILDREN

Pari 2

Nirttwonmd Cliifd Protectfion Register

keeping of Natbonal Child Proteotion Reglster

110 (1) The DMrector-Geeneral must keep ond maintnin o register to be called tho
Mational Child Protection Register.
20 The Matieaal Child Protection Register conststs of o Part A and a Part B

Conlidentiality of M ational Child Protection Register

10200 All Pares of the Begister nwmist be kepl contldential and informmsion in ol
Rupzistor moy be secessed amd diselosed only ns provided for moilids A,
(21 Tl Derecior-Ciemer lmus Gake acdeguabe sheps—
fagl g protect the informaisn moihe Bezistes: amld
i A the Register s kept b elecironde fommal, 1o secune the Begisier o 45

ipeikithicmsed minsiomn

Farr A of Regizter

Purpose of Part A of Regisfer

113 The purpose of Pat & of the Begisier is—
{a) 1o have o record of abuse or deliberate neglect inflicted on specafie children; 50

1

20
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fB o have a recosd of the circumstances surmeusding e sbose of deliberare
neglect milieted onthe children referred to m pameraph (a);

kb towse the informmabien i the Register in order o protect these children from
fierther nhase or neglect;

fll  to monitor coses and services b such children;

el b share information betwesn professimals tat are par of the child protection
benm;

il b determine patiems and trends ofabuseor delibertepeglect of children; mad

fiei  toomse the information in the Register for planning and bidgeiany b
prevant the obuse and deliberaie voglect oF chldren ad probeet m

nabmnal, previmeial and mimacipal level,

Contents of Part A of Register

T4 {1 Bt A of thhe Begester owsl be anesord of—
G abl gepoms of abuse of deliberate neglect of & child made w the Diectors
Ceencral in termis of thiz Ach;
A all convictons of all persons v charges mvedving the shase or deliberte
neglect of n chikd: and
ek all ndings by a chiddre™s courd that a child 15 m nsed of care amxl protection
eciisee o abuse or delsherate neghect aof thee <hild,
(25 Part & o the Eegister must reflod —
fal  inthe case of reperted incidents referred e m sabsection (1 a/—
i) the full nanes, susnane, physacal addeess and sdentificatecn munber of
[T LT
fii) the nge amd gender of the child;
(i} whether the child hos n disability and if 5o, the nature of the dissbility;
livy whethes the clald hae o chvodic illieas sl i an, the aatie of the o leanic
iltness;
(v1 the mature s o brief aceount of the inciden, incheling the plaee ond
date of the ineilent;
ivil  the foll names, sumaine, physical addressamd dentification nembser of
the parents or care-giver of the child: sl
(wii) the pame asd phvaienl address of the nsinaien, chibd and vouly eare
cenire, portial care fucility oo shelter or drop-in centre, if the incident
oo of sweh a place;
(B i the case of & conviction referred 10 mnsubsection (1} (l—
(i) ﬁ ﬁ|11]_lhiwn=5. surmame, physical address ond elentification nuniber of
childl;
{i1) the age wnd gender of the child;
(i) whether fhe child has o disabilite and if se, the nature of the disability:
i) whether the child hasa chronic diness and 1750, the i of the chromic
illmess;
(w1 the full pames. surmame, physical address, demtificaton mieber gt
awcnipation of the eenvicbed person;
iwih b nature and 3 bnef secouniof the change amd n.‘mmﬂnﬁ wneluding the
place sl date of e incident of whnch the person was ch
(¥ii)  details of the selationslhp betaeen the convictod person asuf the child;
fed i tee casc of o fndeng by acluldren’ s court refierred to o subsection] 1 Yef—
(1] the fill neswes, sumsme. phisical sdidress aod ddmiificstion number of
thez chilik
(iid the age and peder of the chibd:
{idiy whethes the child has a disability and i 5o, e natare of the disabilio
ivi l.:]:hﬂﬁmr the chikl bas a chironic illnessand i 5o, Use nause ol e claoonic
i :
(vl mbrigl summary of the eonn's reasons or findindgg the child to be in need
of care ang profection;
(i) information o the vosgomse of the eoun®s finding on the child;

5
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ivily the full pomes, sumame, piysicn] address and identiflcation munber of
ihie porents or care-piver of e child: and
{viid) & beief summary of the services rendered (o the child fourd 16 be in mead
of enre; and
fal - any other preseribed miormation,

Access e Part A of Reglster

148 Only the Director-General and officials of the Depamment desiznabed by the
Divector-Gieneral have access to Part A of the Regisser, bot the Director-Cieneral may, on
sucl conditions as e Dirsclor-Ceenezal may detesmine, allow acsess io—

i@ o previoeil hesd of social development, or on official of & provineial
duparimentof secial development designated by the head of that depariment,
frr the prrpose of perfomming his or ber functions m terms of thas Acl;
sdessigmanted chiled progection crgimdsations;

a member of the unit of the SoutlAfmeas Police Service tasked with child
|1n|'-:|l-|:|.'li|:|-||;1r|'

aiy ol persan lor e puipose of comlecting research on cledld sbuse of
deliberate neglect or related szoes on condil ien thal thie foll nemiee, sumnme,
plrvsical address and identi Geation number of the child must be exeloded,

E BB

Diisclosure of infermation im Part A of Hegister

LB (1) Mo persan oy disclose nny information in Part A of the Begister except —
{al Ii1:1lull1: parpose ol prtecting the inferests; safety or well-being of n specific
child:
within the seope of thet persoms powersand daties in tems of this Acl or sny
other lepialation,
for the purpose of facilitsting an ivestigation by the South Afncan Police
Servicefolbowinga criminal charge invelving abuse or deliberate seglect of &
specific child:
fd] oo person relerred fo in seclion 117 on wnitten request by such person; or
ey when ordered by a court o do sa,
(2 T meneral mude wiih regard o the disciosurs of infermanen 0 Fam A of fbe
Register i3 that i1 st be in e best inbenssis of U clubd, anless e imlnnstic is
diselosed following s mouley o venns of seceion 1T,

k-

Inguiiries on informution in Pact A of Regiser

I17. {1y Anyone has the right, upon presentution of sufficient proof” of his or her

idendiny, wo estwhlish whether or not Bls or her same sppetes n Pan Aol Register, omsd If 3

sen tlywe remsoms why bis o her sanwe was entened o the Begister,

(2} Imguiries i tcrme of subdectiond | ] mwst be disected in the peescibed Format to ihe
Direchrs=Cieneral oo o conlidentiol bases,

(30 The Director-Cieneral mst respond o such inaquine mwritog within 21 working
dabs and indicate whetlser the relevant persen’s nore i3 in Pari A of the Regisier

Fart B of Register
Purpose af Part B of Reghster
118, The perpose of Part B of the Register is 1o have o record of persoss whir are

unauizable to work wilbh children amd fo ose e infomestion @ the Registern i ooder 1o
proiect children'in genernl against abuse from these persons,

13
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Contents of Part B of Repister

L% Part B o il Begister mwst e o pecend of pesons (e i termes: o section 1240
0 e umsnitable to work with children, and must refect—

fad e fUll momes, surnime, st keosm physical ackleess i icdentification
mumher of the persors

(B the fingerprnt of the persom, iFavailable;

fe} 4 photograph of the person, if available;

el a2 l'hr'urm.um'rur}' ool the reasins wiiy the e W Foni] B e unsuitable o
work with children;

fei  inthe case of a person convictal of an offesce agalnst a child particales of
tle offence of whicly he or she hns been convicted, the sentencs imposed. the
date of comvictios and the caee nuinber: amd

i sochcther prescribed infrmatin.

Finding persens unsuilable to werk with children

A3 | 1A, finding Siar & person isunsinble be work with children may be made br—
jo) A childyen s courd;
i anw other coud ooy cnminnl or civil proccedinges 1o whach that persen 6
irvalvedt; or
fed  amy fomm established or recopnised by law m oy desciplinary proeeedings
corgeming the conduet of that person relating to & child,
(21 A Tinding i terms of subsection ([) may b= omede by o courl o & fomum
contemplated in subsection | | b aof its evwn volitien o on application by
Gl anorpan of stabe iovalved in the implemeniation of this Act;
i e proseduten, i the Bnding i sought ie ariminal procesdings: o
bl person havieg o sufficient interest m the protectson of clildeen.
(31 Evidence as toowhether a person is ansuitable o work with children miy be heprd
by the cowrt o Forum either in the course of or at the end of its proceedings.

{4} In crimmab lings, @ person mzst be found unsuitable to work with
children—
@l om conv of murder, attempied murnder, rape, irdecent assault or nssauk
with ihe ¥ o diov praevous hadiby barm with regend o8 child; or
& courf a findimg nnd gives a-directaom in terma of section TI06) ar

188} of the Criminal Procsdure Act. 1977 (Aet Mo, 51 of 1977 that the
persan is by reason of mental dlness or mental defect ood capable of
enclersinnding the procesdings so as (o mike o proper defence or was by
resod of menial ilness or mental defest not crimanally responsible for the pe
which constitmed marder, sttempied murder, rape, mdscen assaalt o7 sssml
with the intenl to di prievoes badily Farm with regard 1o & chiki
051 Ay person who las been convicted of mimber, ateinpied mimder, rape, indecesi
AL W O%SaIlilE P UL BIE Sl 1) e e E.l I MM I.I.H.III:! LTIl Wil JLEI!.IIJ wrasanig IJI.'I.JIl,E
e five yoars precedieg the conmmencement of this Chapter. s deemed to have boen
foumd unisnitable wowork with children
(61 A flmbing in terms of subsection (& 1t @ person is unswitabie W owerk with
chiklren is niod dependent wpon a findicg of gty or inooecent in the crimimal triad of that
perscL.

Disputes concerning findings

121, The person m respect ol whom a Gisding in tenne of saction 120kas been made
may—
ferl up'pcul .I.H,i].i'nﬁl'lhl.' ﬁnl].lrlg Ik o ||.iﬂj1|:r coair], if the t'mmngm rrr.-lih.-h'_'.-nc-l.u.lrL
LK

(B have tlse finding reviewed by a court. 5 the finding was mode by 2 Forum
comtemplated m section 12001 Wel

L]
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Findings in he p:-'uriud to MHrector-General

12204 1y Thee registrr of the relevast court, or the relevant sdmmistrtive frum, o, if
the finding wis made on application in femms of section 12002], the person whe broughi
the application, mus soliy e Direcor-Ceneral m writing—

{a) of any IlrriEF'm termis of section 1206k a persoa is unsaitabis o work with
children;
fh ol any appead oF feview lodgad by the affectid peraci

(21 The Direcior-Generalmust enier the nmune of o person found unsaitable o work
with children os conterplated i section 1200m Part B of the Begister regandless of
whether appeal proceedings have been instifuled or not.

(50 0, alter appeal o peview jpuiceediegs bave been copcluaded, a lnlog b berns of
section B0 that o perton i3 unsuitsbls o woark wath children i3 reversed, the
Dhrector-Ceeneral mast (ortfwith nemove the nome of the person. lrom the Begister.

Consegqaences of entry of nanie ln Part B of Reglster

123, {1 ) Mo person whose name appears in Part B of the Register may—

{a  nEee or operale, or Acipale Or assisd in momagng or |:|fmlin_g. an
institation providing welfure services to children, mcluding o child md youth
cure centre, o partial care facility. o shielter or drop-in centre, o closter foster
care scheme, o schoal, ¢lub or association providing services i children;

fy woek with or have access W childeen af an mstitutdon providing welfare
services 1o clabdnen., meluding a cheld and wirith care cenlre, a |'|.rr1.1.'.|| care
[acility, a slsedter of dnsp-m cenine, a sclwol, club or assecalion providing
services ko children, or m implemeniinga chuster foster care scheme, aither ns
any etnploves, voluptesr or in any other capscity:

0 e permithed t become the foster parent or pdoptive parent of a child:

fd) work in sy unit of the South Affican Police Service tasked with child
prodection;

i) b empboged in s ol the Public Service AGt in a position whens il person
wonks with or has access o childrens

i b emploved nfenms of the Mumnicipal Systems Act in a posation wlene tha
persen waorks with of has access 1w children; oo

(i wnik iy e o of sapleynieilon aciividy as mey e peseibed

{21 No persan managing or operalimg or whio fariicipales of assisis in nunaging or
aperatiag an meditaiion peovidmg welfane services 1o cldldeen, eludiog & clald and
yunith cane cenire, a partial care Tacalaty, o shelteror diopein centnzer o achood miy allow
i person whose nome oppears in Par B of the Register fo work with or have acoess o
chibtdren al the centre, Tacility, shelfer or schoed, cither s an L"rnpkl_\'uc. wilunbeer or in
any other cxpacity.

(3) Mo deszpnated child protection oozausation may allow g person whese name
appirs in Part B ol the RBepssier o work with or hiave access 1o chibilren on its behall,
cithver as oo conployee, voluvieér or in any other capaciiy.

A4} The South Afrcan Palice Serviee may nit allow & persen whose nume Gppears in
Fart B of the Register to work in o unit of e Service laskad with chilid prodection

51 The head of o stitedepariment may ted gllow o person whass pmms appears in Pan
B of the Begistar to be emplayed Dy o positeon where hat person works with or hae
noeee i children.

£6) The maunmicipal council of a nmmnicpality micy nod allow & person whoss nams
ARSI W Part B of e HL1IHIerhh,: mﬁ‘ﬁ] in :lpus.i‘lim wliere that pRErsm works
with or has secess b ehildren,

L1
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Disclosure of entry of name in Part B of Register

A2 11 M e meme of o person is epfensd in P B ool'ihe Registecond that person —

fal warks with or s pocess 86 children ol s testihstaen providiog welfan

servives b chikdren, inckoding o child pnd vouth care centre, a porfial cane

facilicy, a shelter o deap-in centre 00 a schood either as an ampley e, volunteer

o i any ather capacity, that person must disclose that Bct o the person who
mana@es o opernies the mstnoion, centre, fheility, shelter or schaol;

) woaks wilh or bas assoss o chibdoonon behald o Ua desagmated child protection
caganizalion either o an emplovee, volunteer or in any ather capacity, thal
PTs midsl dise b thal faet b the uru.nniﬂn‘m:

fe) works in @ umt of the South African Polsce Service tsked with clokd
pmlm.'liun_ 1t prrsim sl chisglase Tl Bl oo the Soull Affcas Police
SBervice;

fai &5 employed in lems of the Public Servics Act in a position where be or she
warks with or hos nevess io children, thal person mus disclose thit fact o the
b of the stale department in which be or she B emiployed; or

fe! iz employedin terms of the Municipa] Syestems Act in o pasition whers he or
sl works with 0 bas ocgess o children. that person must diselose tet fact o
the nmenseipal council of the municipalit concemed,

(2} A person contemplated in subseotion { 1) who nils to dischose the fed thit his o
ber mame i entered in Part B of the Register is guilty of misconduct md his or her
. -services may be termanated as a result thereof.

Access to Purt B of Register
125, (1) Oaly the follewing persons have access o Parl B of the Register

r . fa) the Director-General;
% LT ity oflicials in the Departmen designaied by the Director-Cenenal;
i fc) @ provineinl head of socinl development;
- fdi  officiabin the provineia | department of social development designated by the
5 AT provineial heasd of socind developmentanid

fél  the manngeror person in confrod of 3 designated child protection organisation
1 dBealing with foster care amd sdoption,
i b (3) The Director-Genernl may, on such conditions s fle Derector-General may
: ";" -ﬂiunlu. allow offscinks of a proaincial edueatiom depariment designuded by the haid
' of that department mecess to Pat B of the Register for the purpose of implementing
o _= section B2 m relation te sehools usder the junisdicten of thet depanimenl.

nacmt of informantion in Pard B of Register

] !ﬂ (1) Before o person i allowed—
lﬁﬁ io wark wilh or heve sceess 0 children ol an imstitobion providing weltare
services W chibdren. including a childd and vouth cans conine, 8 partial e
facility, a shelier o drop-in centre orschool, the persam InMgZing o1 opsrating
the instiation, centre, fncility, shelter or schood must eatablish whether or pot
that person's nume appenrs i Pard B of the Register;
o work wiili or have nopess i children on hehali of o desigmited child
protectos organisation, the arganisition. must establish whether ot nol thal
pPersun’s naune appears in Purt B of the Register;
0 work in s it of the South Africen Police Service tesked with child
protection. the Servies mmst establish whether or not thal person’s mmme
appears in Part B of the Register;
for b empleyved i lenms ofihe Mublic Service Act in 2 posilion where he or she
wiorhs with or has aecess b childnen,the head of the siate depasmend in wihdeh
he og shie {2 10 be einployed pwust estblisl whaher or nof that persen's e
appenrs in Part B of the Register; or

I

I

411

45



RE Mo 28544 COAWERNMENT (AZETTE. 19ILUNE 20

Aurl M, 0,E08E CEILDRERN§ ACT. 2005

fé)  tobe employedin ks of the Hur:u'r:iml SystemsAct in o position where he
ar she works with or bee sceess e chaldren, the oumicips] eounsal of thi
anumseipality must establish whether or not that pessen’s name appears in Part
B of the Regisier.

{2) Withiin 12 months of the commencement of Uis chapter—

fg)  the person manmging of operating an instimton, centre, facility, sheler or
school conternplated in subsaction (] i must establishwhether the mme of
ary persan who works with or has access to children ol the nstitutien. centre,
fncility, shelier or school appenrs in Part B of the Repister;

Bl o designobed child profection organisation contermplated m subsection 11k
must estnhlishwhether the pame of any person whie works with or bas access
to children en behall of the erganisation appears i Pant B of the Register;

#  the Soulh Africon Police Servies most extablish whether the nome: of any
person whe works in o unil of the Seuth Africon Police Service tnsked with
child prosection appears m Pan B of the Begistar;

&) the hend nt'ﬂ-:ﬁ( sive deparment must establish whether the onme of any
parson ampdoyed in terns of the Public Service Act in i posiieen where he or
ahe works with or has poesss to childeen nppears in Bt B of the Register: nad

et b misipal eouncil of every numicipadity must estahlish whether the name
of amy person employed m lenms of the Municipal Systems Act m o posibion
where he or sheworkes with or has nccess to children upears in Part B afdhe
Register,

(31 Anyoee has the aght, upon presentabon of sufficient prood of his o her kdentiny,
o esiablish whether or not his or ber name sppears m Parl B of the Begister. and if 5o,
the ressons why his or her nome was erdersd in the Begister

{4 In-quirin::-'m terms of subssction (1) ¢2) ar {3 ) must be divected in Writing 1o the
[rirector-Ceenersd on o confidential basis,

{5} In the event ofan inquiry made t the Director-General in tenns of—

fa) subsection (1), the Dinstor-General mist respond mownting witlan 21
warking dows by indicuting whether the person’s name appears in Pan B ofthe
Begisler or not;

L m.ﬁﬁn.rlnn 12}, the Derecior-Crenernl must respond writing within six
menihs by indicating whether fbe persen’s name appesss in Part B of the
E‘-.Eu:lslt'r T T s

fici submeniio {37, ilw Droevioi-Gencial i |.=r-|.al'||-u 1 Wi weidiml 28
woarking davys by dndicating whether the porson’s nume appeans m.T’E.ﬂ Hoofihs
Rugistor, amd 3f sy the rensis why his of ber nape was aitesed dn the
Regisier.

Dischswre of namesin Part B of Repister prohihited

12T, (13 Mo persan rasy diselose the fact thot the naene of a particular persen apgenrs
in Part B ol the Register exeept —
el within the seepeof thad person’s powers ond duties interns of this Act or any
afher law;
i o oa boedy referred te mosecison | 2601 ) or (2 en wirinen seguess bee such persan
o st on
fe) B person relemed 1o n st 128035 or
fdd when ordered by o eourt to deso.

(2% The peneral mibe with regond fo the disclosure of information in Part B of the
Pegister is that it masi be in the best interests af the chuld, unless the informaton is
dizchosad folloowing nn inguiry m femns of sechion 126,

(1 The Dipector-Cancrol must infoom o porson Found unsiiinble o work with
children when that person’s name and panticulars are entered in Part B of the Register,

1
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Removal of name from Hegister

128, (1} A person whose mme appears in Pad B of the Register may in terms of
subsection (21 pppdy for the remeval of his or her name and any imformation relating to
that persom from the Register,

{23 Application for the rerneval of a name nnd poiculars from the Regiser may be
mnde—

Fi) o sy oo, i.ru:lmlin_li: n ehildren’s conr;

gtk o the Divector-Creneml, if the entry was made in e or

fel 1o the I%Smm if’ the Dirgstor-Creperal refuses an application in terms of
PEFLRE

(3 Amapplication o terims of subsection (1) W emove @ person’s nome amd
particulirs from Bk B of the Register on the groand that the affected peruon hies been
rehabilitnizd, mny oaly be made afier af l=nst five yeors lave Inpsad since the enirywas
mude sod after gonsidering the preseribed eriferin

) The name and pariicslan of o person convicted mare than onee ol an offence with
regard 10 & child may not be removed o Padt B of the Regiser,

Part F
Profective measares relming in health of childn
Conseat to medical treatment and surgical operation

129, [ 1) Subfect o sectlmn X 2 of the Chides on Tamimationol Pregnincy Acl. 1996
(At Mo, 3 of 15%06), o child may be subjected o medicul trentment of a surgieal
pperation only if consent for such treatment o oposation has been given 8 terms of
cither subsectioni2), (3}, (43, (3}, (& or (7).

(23 A child may copsest 1o his or her own medical treatment or bo the medical
tremmeent of his or her child i—

ferl  the child is ever the oge of |2 years; mnd
Gap  the child is olfsaffciemt materity ancl his the mental i;u{m:-ilyb:r wrlerstand the
henefils, risks, social ond cfher implientions of the tresiment.

31 A child may eonsentio the performanee of 8 surgical operation on kim or her or
his ar her chikd if—

ferd the child @ over the ape ol 12 ST il

i e chald (s of sutficient maturity and has the mental capacity W undlerstasd e
benelins, rlsk, sockal ad olver ingplicatioons of the. surgboal operabica: asd

i% tlae chialid ks dluly ossisted by bhis o ber porent o puandion,

{45 The parent, puardianor care=gaveral a child meay adhgect o sectsnmd 1 vosen o

the medical treatment of the child if the child 15—
) under the age of |2 years; or
B over that oge bl is of insufficient nsdority or i3 unsbde fo ondersdars the
bemefits, risks and sccial implicataonms of the trstmenl,

{51 The pareot o ponrdian o' child ey, subjoc 1o sectmm 11, consent b sungical

ciperatioa o the child i the child ie
fa)  mneder the oge of 12 years: or
il over thal age but s af nsdfciol maturdly or 35 umble o onderstand the
henefits, risks ared sovial implivations of the operation. ;
(&1 The superinbendent of a hospital or the person in charge of the hospial in the
absetice af 1.1|J; stiprerintenchent nhyp]:mmnl 1o the il Eﬂn&l‘ﬂ of ar a sufeieal
operation on & child if—
fend e Brestrient o0 M OETIIION IS DECESSATY 1o preserve s likie o the l.‘.l1.|.||] i L4
suve ihie ohifd o serious oF Esimg |.n|}'.-fl|.i| njury of disabafity; md
fhg the meed for the treniment of opermiion i 5o urgent that it connob be deferrs
fiarthe pierpose of obiacneng consent Hal weulkl sbhiewsse have been reguarsd.
{71 Thie Mintsber may vomsenl o he meedical treatnsent of or sirgical opemtion oo o
clrilil i1 the parent or guardiam of the chikd —
fal unreasonnbly refuses io give consend o o assist the child i giving coasend:
by i ineapable of giving consent of of assisting the child m giving comsent;
i3 cannol feadely be maed; of

o) s adeceasel

L1
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{E) The Mimister moy comsent o the medicnl orenment of or sangical operudon on s
chiuld if the child unraseomably refises 10 give consenl

1% A High Court ar childres’s court may consent o the medical treatiment of or a
surgical pperstion on o child in all insinnees where another persen that may give consent
in tenms of this section refuses or i unable o give such consenl

{ 10 Mo parent. guardisn-or care-gives of o child may refuse 1o assista child interms
ol sobecetion (3} or witlshold consenl o e of subscetions (4) md (5] b meason endy
al' rebighous o other beliefls, mbess that parest o guandion can show el there 5% o
rnL'diL:l::'d-lE‘-Ltﬁﬂi altermative chodce 1o the mexheal freatment o surgkeal operation
cotcemed.

HIV-testing

13, 1) Subject 1o section 1223, e child may be tested For FITY axcenl whea—

farl ik s m e best mienests of the chill and comsent bas been given o lemes of
subaection (2 ) or

i ghe test is mece=sany B oedes o establish whether—
iib ahealily worker nay have cosracted FITV doe o costact in ke colrse ol

o meedicnl procedure involving conioct with uny substance from the
chid"s hocly thal may trnnsmit HIV, or

(i) any other person may have contmcted HIV due 1o contact with any
stshstance oo the chibd"s boey that may transmit HIV, provided the test
has been muthorsed by o court,

(2} Consent for & HIV-bost om @ chikd mmy be given by—
ferd  the chald. i the chald is—

(i1 12 yews of age or alder; o

(i} onder the age of 12 vears and iz of sufficient nehurity io understand ihe
benefils, naks and social implicasons of such 2 lest;

i ihe pareat of care-giver, ifibe child is under (he age of |2 vears aod 15 not of
sufficicntrmmurity 1o understand the benefits, rsks ond socind mplications of
suchn lest;

ich b provemcial head of ::u:la!tlun‘ulup'rntnl,il’lhr chalcl i uncler the e ol 12
yenrs aewl % el of sufficient malumity W understand the benefits nsks and
wonsaal irnpliuu['r;mul' sisci i Tesls

it deslpnodal chilsd protection orpanksation anmsging e placmwent of e
child if the child s under the age of 12 yenrs and & not of sufficeent modurity
1o understane the benefits, risks ond social implications of such w lest;

fe) b superintendenior person iy charge of a bospital, if—

(0] e child s under the age of 12 years nod is nod of sufficaent mnturity (o
usderatad the teénelin risks and social iogplications of soch a vest; and

() dlee cheld hos oo porent or ciore-giver and thers 15 o designated child
prolection arpansatim asranging the placement of the 1.-I-'u'lr5l-:I ar

F  achildsens court, if—

(i) consent in terms of poragraph fa), b, fed or ol ds wreasomably
withhedd; or
fil) e chdld or the parat o care-giver of the chikl i incapable of giving
el

HIV -testing for foster care or adeption parpaoses

L3, I HIY <estig of a2 chdld s done foe foster care o adoption purposes, (he staie
sl oy e cost of sl Tests wlerg covusrstances pemmit,

13
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Coanselling before pmd after HIY -testing

132 00k A chiled naay be tested for HIV ool sfer proper contselling, by i
approprietely irained person, of =
) the child, if the child is of safficient matumity to upderstand the benefits, risks
and sociol implicatiomsof @ch o test: and
it e clild’s panent or cnre-giver, if the parent or cape-giver has knowledge of
lhe Lest
(3] Post-test connse ing naest be provided by an appropiaely trsined person o —
b se chald, f the claled 1= of ﬂlfﬁuunllhﬁl\lr.ﬂ}' 1o understamad e impli.u.'ﬂ:in.ru ul

thee result: ol
i ﬂmh: child"s purent or care-giver, if the pasent or care-giver has knowladge of
rasl

Confidentiality of information oa HIY/AIDS statws of children

133015 Mo persos may disclose the Taet that 5 ehild = HI'V-positive witheit consent
given in tenns of subsection {2 ), except—

feb  witkin the seope of that person's powers nnd duties o terms of this Act o any
alliee Law

it wleen mecessary for e purpese of careying oul the provesions of this Act;

@ forihe sz of legal proceedings; or

fal i erms ol an onder of a court,

(1) Comsent to disclose the foct that & child s HIY-posinve may be given by —
@ the child, if the chibd s—
Gy 12 vears of age or abider of
(il imier dhee I.QE:IHI 12 years s i ol salTicierd malunity W ancerstas! the
bencfiin, risks aml social myplications of auch a disclesure;

[ H‘u:{:l.t‘mt of care-giver, i the child s under the sge of 12 vears and b pot of
sufticicit meaturicy o unckerstana the benedits, cisks and socal mplications of
auch a disclosuse;

B 0 designated child getion organistion srranging ik placement of the
chiilif, if the ¢hild bwwmih'nm age of 12 yeurs ||l1IJnE|5 n?ﬂ ufs':?ﬁuh:mu:urj:}
fov undersdund the berefits, rinks and social implicateons of aech a diseloaers

ol il superintendentor person in elprge of a lospaial, if-

(ii thechild is under the nge af 12 wéars ned is pot of sufficient nnirity o
uniferstand the  benefite. misks nd  social  implicatiors. of such o
s lersneme; amd

(i) the child has oo parent or core-giver wed there & mo desiennted child
protection eqgardsation ormnging the placement of the child; or

fey o chibdnen’s courd, if —

i) wonsenlin rms ofpaneraph o, i fcror i) & unreisonably withiheld
md disclasure 13 in the best mberosts of the child; or

i) fhe child or the paredt or care-giver of the child = ineapable of giving
comsenl

Aceess fo contraceplives

13 1) Mo peson may pefiske—
fa) e sall condoms o o chibd over the aoe of 12 vears; ar
B ta provide o child over the age of 12 yenss with condoms on request where
such condomsare provided or distrbuted free of charge,
() Contraceptives other than condoms may be prnvaded to 8 child on request by the
 child and withoul the consent of the perent o core-giver of the child i—
fial  the chald i af beast 12 vears of age;
(il proper mesdical advice is given o B child; and
fe  nmedical examinobon is carmed oul on the child o determine whether there
are any medical reasens wiy o specilic comtraceptive should not he provided
tar thee chilid
(31 A child who obtaims condoms, centmesptives of confraceptive pdvice in terms of
Bhuis At i emiiled o confidentiolity m this respect. subjed fo section 105,
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Repuliations

142, The Minister may make regulations in ferms of section 306—
HEEEE

gl prescribing the osanner and Goonat in whicls the Mationa] Child Protecticn

pise imbisl be extablished and inakitasied;

fh)  prescribing criteria for Goding persons ansuitable wowork with childoen;

(I poescrbung the proceduseto be fellowed and the tme perodsto be sdhwred 1o
whin reporting 8 finding that o person 15 umsagnble fo work with children o
the [Rrecor-Giensral;

(i) prescribing eriterin for the sssesement of spplicstions for the removal of
names of persons [rom Part B of the Nationad Child Profection Regeiter, and

i prescribing any other matler pecessary i Faci litate the mplementation ¢f s

Chapeer.
]
CHAPTER Y
CHILD IN NEED OF CARE AND PROTECTINN
Pari I
Identification af child in need of care andprotection
Child im need of care and protfection

0. |1 A childis in need of care and protection 11, the ol —
fa hhas been nbendened ororphamed and is witheut any visible means of suppon:

;"b,l |'|nr|h:|hll|. b-l'-hl'-'llﬂ.lr H.lllru Iy i amnnil has eomtrallod L'ﬂ.l F|‘u- mrl.'!r!I dar |._:|_l'|£-..1_.r!|=-|_ll_‘;

ek lives of works o0 the streets of beegs tor a living:

) is ncklicied boa pwndu.u:;lg:uhr.tu.m:enm] is withowt amy support to
OCEAIN TTEAmmEnT 10r 5Uch u:pcmmr}'

fep los boen explotted or lives i edrcumstanoes el oxpose the child w
explobtution.
livesin of is expossd 10 circumstances whach serioushy horm that child's

@ physazal, mental of social well-being; o ?

fgh 1 &:Eh: at risk if retamed to the custody of the parent. D OF Cars- 2T

chithd da there i reasan to believe that be or shewill live m orbe exposed

Lo circimstanees which moy sernously barm the physicol, menial or social
weell=beirg of the child;

) s im o state of physical or meital peplect: or

&  Bbeing malkremed, pinsed, delibemeely negleciesd or degrded by o parear, o
cure-giver, 8 person who has parental sesponsibilities and rights or o family
imember of e child or by a pemson winder wilsose contred the ehild is.

{20 A chill foonsd m the folbowing cimumstinees may e & child n reed of care and
protestion and mus be referred for investigation by ndesignnted social worker!

fad o child who s avictim of child labours snd
dhi o child inon child-hesclsd honsshald.

3 10 after investigation a social worker (nds that a child relerned 10 m suhsection {2 )
i5 a0t chilsd in need of core sl prodection as comtemplite! @ subsection {13, the social
worker mmest whens pecessary fuke measures fo assist the chid, meliding sounselling,
mizdiotion, prevention and early inbervention services, [omily reconstruction ond
rehabilitation, beheniour modi eation, problem solving and refemml o another susably
guatlified person or orgamisation.

161, (1) IE on evidence given by any person on oath o affimmateon before a presiding
officer it appenrs that o child wh restides i the aren ol the children’s court concerned is
mn mesd of cwre and profectiom, be presibing officer st arder that il question of
whether the child is in need of care and protection be efereed 10 o designabed social
worker for an avestigativn contemplated inosection 155(2).
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{2} A presiding officer isswing nn order @ terms of subsection | | ) moy also order that
the child be placed in femporary safe core iUt appoars: tlsat it 35 necessany for the safiely
ned well-being of the child

{3) When referring the question whetler the child i in need of care and protection in
tenns of subsection (1) or when making @ order in terms of subssctioni2) the
chilsdeen ' scour ey exerciss any of the functons assgned o it @ lenns ol section S0{1)
to (31

{4} An order =suicd o berms of subsectwen § 2 muost idemtity ghe chald m sufficient
ditail b exeenbe the onder.

ﬂEE."T‘mm anthorssed by o courf orderminy, esther alone eracoompanied by o polics
afhiwil =
fa)  enter ooy premises menfionesd in the order;
(i remowe e chikl i ihe prermises; and
K on tlmg:lrﬁmws EXErEise any power mentionest in section 03} 1o (o]

(6} A police officiol refered 1o in subsscton {5 maoy use such force as muy he
reasanihly fecessiry W oversime Ay fesistioese apeiest the entry of the premiss
comtemplated in swhsection(3a), inclding the breaking of any dooror window of sech
premises: Provided that the police official shall first pudibly demand admission o the
prenuises and notify the purpose forwhich be or she seeks to enter such premises,

171 The person whio ks removed o chibd in temms of the cour ander nmes—

fid  withiout debay bul within 24 bours mifonn the parent, guardianor care-giver ol
il ¢lild of ilve removal af the child, i that person can wepdily be troced: and

¢l within 24 boears refer the mutter to o designated social worker for imestigation
in ferms of section 15502} dnd

ig)  report the mstter to the relevant provineial depanment of secinl development

(8] The best interests of fhe child most be the @lermining frctor n any decision
whetkser o child i need of care ond protection should be nemoved and ploced in
temporary safe care, and all relevant thcts st o this punpose be 1aken inge pecment,
inghuding the sofety and well-bging of the child a5 the first priovity,

Remaval af child to temporary safe care without court order

182, (11 A designaied socinl worker or a police officiol may remove o child and pace
the child m temporary safe cane without 8 coun orler i there are reasoonble groamsds for
belEviag—

fal that the dhild =
fi1 s i need of care and protection; ansd
fi] meeds nmpedinle emergency Frl:lbul.'li-:lrl;

fb thal the dc]?' in chimining o count order for the removal of the elild and
placing the clild i temponry safe care may jeopardie (e chibd's safaty and
will-hedng: and

i) that the removal of the elaild from bis of ber home enviroiment = the best way
o secune hal chilis saleny and well-being.

(24 1 a desigonaied social worker has removed o chikl aod placed the child in

Temporkry safie care a5 conleniplsted in subssetion 1), e soctal worker mus —
fal witlout deday ot within 24 hiure inform the parent. geardisn or care-giverof
Chwe childd ol Mg penoval of O chilid, iF chat person G eadily be ireced: il
(il mol leter than ibe pext coart day inform the relevant clerk of the children's
conrt of the remeval of the child
i) ot the mntier o the rt:h'.'anrw-vlm:hl depariment of social devebopangim,

{31 IFapolice okl has removiad o chibl and placed e claild i temprarary safic can:

as aunbsmplated o subsodrond . e pelses ollicin] mus —
fay wolthomn delay ban within 24 hours Infoom the pacent, El.-IHI'I.‘lII.I.I'lﬁI' carg-glverof

the child af the removal ofthe child, if that peson can readily be trced: and

fhy  padie Uher yeailes v o r||_!_.:|EL|ILui wariil warlar o Lvu_h,-ggm_:r_u_m mmlmr-dmwl
in section 1 $5(2); and

i weithout deloy bul withm 34 hours nonify the provinesal departimest of social
development ol the removal of the child and of the place whire the child has
bee placed; wnd

|"ﬂ'.| sl laker Hen the nexl courl day inloen e relevant clerk of the childeen s
cowmrt ol the removal of the child.
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14) The best inberests of fhe child must be the defermining factor moany decision
witelher @ child i need of core and profection should b2 nemoved and placed m
fermporary salz core, nnd all rebevont facts mest for this purposs be fuken inte accoont,
irciiching the possible remoial of the alleged offender m temms of section 153 Tom the
fomwe o1 plice where the child residles, ancl the safety ansd webl-being of the child asihe
fir=d pricrity,

{5 Misuse af o power refermed o in subsection | 11 by a designated social socker in
the service of ndesignated child probecthon orgnnsation —

fal  comstitabes unprolessional o improper concdict as contemplated in section
IT ofthe Bocisl Service Professions Act, 1978 0ActMa, 1106l 1978 by
har social warker; anl

(B s a4 ground e oan iovestigation o the poesible withadvwal of ilai
prpnnisntion s desigroation

f ) Misase of a power refermed 1o & subsection (1) by a designadied social wosker
emmployed in terms of tbe Public Service Act o the Municipal Systems Act constinales
unprofesssonal or nnpreper cooduct 23 i cotemplabad m section 2701 ) of the Soceal
Setvive Profesalons Act 1978 Act Ho, 1l0of 19781by (e social worker,

(7] Misuse of a power roferred 10 m subsoction (1) by a pelice official constinmes
egroineck Lo aescplisry procesdangs: agams such police offieial as conteamplated in
section 40 of the Seuth Afncon Poliee Service Act, 1993 (Act Mo, 68 of 1995

(R} Any person who remoes 8 child must comiply with the prescribed proceduore,

Worirtem notice o alleged affender

163 0 | pApolice offical o whom a repod comtemplated in section 0545 or (2) ara
request comemplated i section FOST) has been made, ey, i ke or sl s satisfed tha
i will be m the Besi iverests of the chibd of the :]l:leHl‘.'rJ offender i removed from the
hotne o place where the child ressdes, ssue a westben motsci which—

et :fﬁl‘lﬂtb‘ the nnmes. surnnme, restdential address, occupazion amd states of (e

lupmea offmndor:

fhy ealls upon the alleged affender to leave the home o place where the child
resicles amil refiain froos entering such bome or place or having contact with
the chibd until the court hearmg specified in parngraph &

iy enlls uwpon the alleped offenderto appenrat o children’s courtat s plece and on
a slate ol i 2 time spevified in the writien sotive & pdvanes ressons why he
ar she should mot be permancetly prohibeed from enbering the home ar place
where the oyl recides: Prossdded that the dade s :rlh:'iﬁed shall e the first
cobr] day £fler the day opem which the nobice @ s and

fall  eomtains a cestificate wder the band of the police official duat be vr she bas
handed the ceeginal of such wntten notice o the allegad offender asd that be
o sl has explobned o the alkepal offender the Ingrortance ibeieof

(2} The police vdlicial must foribwith farward o doplicate cnginnlof the wntbennotics
i tha cleek of the childeen's o

(31 The meme productionbo the coust ol the dugdicate orginal refermed 1o in subssction
(2} &= primn facie proof of the issue of the onpinal thereod o the nlleped offender and that
szl origemnd was handed o the offender.

(4} The provision: of section 55 of the Crimmad Procedure At 1977 (At Ma, 31 ol

I'iITI"u'buThp-I:,'. wilh the necessary changes, 1o & written nobice handed o on afleged
offender in femmes of snhsection (1)

(kA children’s court before whach am alleged affender o whom o writien pofice in
femw of subsection (1) hes been sssuesd, appenrs, may sammanly inquire intoe e
circumstaneeswhich gave rise W the issuimg of the nolice,

i h T conat oy, after laving congidered Hee circimstnmees which gave ree fo the
ity ¢l (b wniBlen nidice and alter having heanl the slleged ofendear—

feed inmue oo erder prohdbiting the alleged offender from {!I#m the honies or
place whene the clibl resides or Troam havieg any oontact with e clull, o
hoth from erdering such bome or ploce and having costact witly the child, for
swch periend of thinee as de oo deeims 1L

fl onderthion die alleged offender miy eoker e Bine o the plice where the chikl
readdies or hive contaed with the child upon such condithens as would ensure
that the host intepecis of the child sre served;
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i) asrder that the alleged offender will be responsible for the maintenanceof his
o1 her fumily during the period coptemplated in paragragh (o))

) refer the maiier fo o designated sociol warker for an investigabion confem-
plated in section 135023 or

fed omake sech etver ondes Wil regarnd to e matter sl coun Sens
A7) Misuse of & power peferved 0 n subsection (1) bvoa police official copstitices

groanids for disciplinary proceedings apainst such police official as contengplnied in
section 410 of the Svuth African Police Service Act, 1995 1Act Mo, B8 of 1995),

Cribier clalldren n necl of care wml prebectiom

184, 11 there are rensonohle prounds for beleving that a child m the same place or on
the same premises as 8 child placed in temporry: safe core i terms of section 47, 151
o152 15 10 need of cane :Iﬂjl'nﬂ:di:m. the persom uncler whose care the chld P1ﬁ.|:|,'d i
empoaary <afe core i or the prosineial besd of aoeci] development meay refer thal chald
s e emied social worker Jor imvestigation contemplosed in secton 155(2)

Parr 2
Chifdren'’s oonrprocessey

D lsbon of questlon whether chilil is in need of care and profection

1542015 A chitldnen’s court mest decide the question of whether a child who wis the
subject of proceedings B temis of section 47, 151, 152 00 134 & @ need of care and

pratection.

(2} Beefore the child & hrousht befon the children®s court, o desigrafed social warker
rmust investigate the st cr and within S dve compile a repart s the prescribod menner
on whether the child 3 it peed of care and protection.

.- ! {3} The hpﬂ]‘;ﬂﬁd wocksl worker must repot the matter o the relevant prowvincial
. nf 1 y— | ol b o T— - |

= .H:lr l.l.. Alter @i m|!.-'|'-ﬂp Ullmll]llﬂlhll Hi Al it _|, = u\.:‘lElI.I.I.l’I.-’J- SR

' warker finde that the child icnnt i need of core pd protection, e or she mast mdicale
. ’f TE the rcB50ns lor Ui Giag in the report which mustbe :-ul:mtll:tdm the: children’s court
L h

A et T i Tlm desipnated sochal worker my st wher necessary indicabe i the repen e
g 1 meksmes recommended too opssis B¢ fanuily. inclading commselling, mediatioe,
_ . prevention and enrdy intervention ervices, family reconsiructson ad rehabilitmiong,
i hll.n_u_hy! gg.rhﬁ.:.gu;g. rrr-nhl-| w lvinp nmd referral 6 another soEnbhe .:ulllraf
{5] If, after am we bgatian conlcmplaied in subsecison (2], the desigsatod social
r finels the child o be in need of eane snd protection. that chilid mst be brouaht
ﬁ chibdren’s cou.
i .{ﬁ]’h children’s court beasing ghe matter may-—
fai ndjourn the matter for & pe== ol exceeding 14 days sl o times and
(i) awrdler thas memdine dessan ol the maiter, the child must—
(i} remam in empomry safe care ol the place where the child s kept;

() bw translered o anather plece n lempomey safe cone

(i) remsin with b person a der whese cimirol e child 1

{iv) b.:p.u under the conare of o Tamily membiir or ollvr elagive of e child;

?!

(vl 1! placed i temporary = s can

lf'."_l If the conrt finids that the child ¢ in need of care and protection, the court miry
an ap ropriate order in bemms of section 1360

B} If't e count finds that the child is nol in nesd of vare and protection, the coun —

200 fal st make aneeder that the child, if the chikl & v temporary sale case, be
© menurned o the person o wliose congod e clald was beloee the chabd was put

in [emgorary sale cang;
By make an oncder for eafly inlervenlion services molems of i Acl; ar
2 fe. sl deshiog e maks o ender, i e child 5 oot i npomny sale care.

I
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1) When deciding the question of whether a child 15 a child in need of Gare amd
profesiton m lenns of subsection (1) the cowrt must have mged o tbo report of the
degigrerled sovial worker relerred b in subsection (23

Ohribers whea child i= found to be in need of care aad protection

156 (11 100 chilfren ' scour finds @al a child 15 i need of cane and pretection the
court may makeo amy ceder which is in the best interests of the child, which may be or
malude an orcder —

fitl
i

H

i

refiernal 10 i section 460

cmﬂmﬂnﬁ that the persenunder whose control the child is may rétain controd

of e chilel, i the count finds that that person i= psuitoble person so provide for

thez safety and well-being of the child;

thet the chilel be peturmed i the person under winse care the child was before

thie chiild wns p.'h.l.'ul i femiporary wafe care, if the coun finds that that pereoe

i5 8 surtnhle person (o provide for the safety nnd well-being of the child:

that the persen under whese care the chik] was must moks amangements for

the child to be taken care of m oo partind core facility o the expense of such

persar, i the court finds thal the child becamse = need of care and protection

Becawse the person under whose care the child was lacked the tinye 1o cane B

the child:

if the child Bns ro parenl of core-giver or has a porens or care-giverbut that

pemsl 15 unable or ensuitable 1w e for te child, that the cluld be placed

u_

(i) foster corewith & suitabde foster parent;

(i) foseer carewith & grou of persons o an ensanisation opersing a cluster
fester core scheme,

{19l tesmiporary snfe cara, rﬂ'ldiFI_E nn npplimllim foir, and finalisationof, the
ailoption of the child;

(iv)  shored carg whene different enre-givers or eemires aliemate in fuking
responsibility for the cane of the child @ dilferent times or pemsxls; or

(v] & <bild ond youth care cenire deslgnated in wnns of sectiien 158 1hal
pm!."idl:ﬁ & residerial CATE [T suided b Bhe chikd's nesdis:

R

(2 thal the child be placed ma facibity designated by the courd which & nmna

by an organ of state of regrstered, recognised or monitored o temnis o any by,
for thee care of childrenwith disabilitses or chrome pesses. if the court finds
i —

(i) the child hos 8 physical or mentnl disability of chronie (llness, amd

(5] ¥ inin dhe bt interests of the child to be cored for in such facilicy:
it the child be pheed in o child and youth core conire selected m terms of
segtion | 58which provides a secure core progranume suited o the needs of the
child, il the court finds—-

il bl b pitrent citresgiver canms combned e child; or

(ki) Usal the cleld displays coming bebaysour

thint the child receive appea inde reatment or pigerconee, if peeds be ob sinde
expense, if te court ﬂrr:l:-tmr the child & in need of medical, psvehological
or ather reatment or allendmce;

that the child be adnutied as s ompatant or outpatient o an fir
fwcilivg IFels: cout Mads dhat the child & oneed of tremmeny R LI 1
i dependmee-prodhucing substonce; or

interdictiog a person frodin waltrenting, shusing, Ay or degrading thi
chibd or ti'u:'fm il any contact 'I:FiIE'ﬂ.'H.' uhjlg. muuft ﬁndg%?m }l

(i thie clild bas been of is Being malirsated. abused. nepglecad or degraded

by that person;
(il the relatismship Between tbe child and that person is detrimental o the
well-being or saldy of e child: or

i) the child 1s exposed e a sehstaniiol sk of inrmdnes heem

n
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121 The coust that makes m order contemplatad in subsactiond | ) may oeder that the
chikl concemed be kept in tempornry saifie care urtil snch ime o5 effect mn be given to
the court’s vnder,

{3140 oader o by fhee court i temms of subsectiond 1 —

G is subject to such conditions & the court may determinew hich. in the case of
tlse placemaent of a child i termz of subsecton {8 (8§00 (30, (T, i oF &,
iy (e lide o condibon—

{1 remdering the pledemen of e clild sulrfect te supervision services by o
designated socinwocker or suthonissd officer;

{iil rendering the plocement of the child subject lo reunification services
being -rendered bo the child and the child™s parends, came-giver o
guandian, a5 the casemay be, by adesignated socinl worker or nnthomsesd
officer; ar

{lil} requicing ilse person i whose care the child has been placed, bto
go-openie with the sapervising designoied social worker or nnthomsed
officer or to comply with nmy requiremend Laid down by the court, Failing
which the court ey reconsider the plocement; nod

i) may be reconsidered by a chiklren's court at any fioes, amd be confimmet,
wilhdrawm or amended as may be appropriaie,

{43 I n coun fieds thot & child is oot in oeed of care ond protection ibe court may
nevertheless Bawe an order sefernead to b subsection { 1) in respect of the child, excluding
a plocemeni oader.

Coamrt arders fe be slml af securing stabidlity in child s Hife

187, (1) Before a childres's court makes an order B terms of section 156 for the
remaval of the child from the core of the chihl®s porent or aawre-giver, the coun musl—
ap  obinin and considera report by & designated social worker om e conditeons

of the child™s life. which must inchsde —

i ua_ldmnwul of the developmensal, thempeatic ard piher nesds of the
child;

(i) detaiis of family preservalion services Ol beve Deen cobsidered of
attempied: and

(i} documented an taking inte secount the child's age and
developmen meam wcldeving stabllity i the child's IE |
contaiimng the prescribel particulass: and

{ep comsider the besi way ol ﬁzl‘.‘urh'l.g Hlahililj.' in the child's B, im.'ll.ld'lrl;g
whether such siabiliny could be secared by-—

(i Bemvamg dhe ohild in e epre of the parent of core-giver upnder the
supervEmaoala designasted social worker, provided that the chikd's safety
el weedll-being st receive first priecity;

(g placing the child in altemativecans for a luited period 1o allow for e
revrniscsteon of the chald oo the porent o care-giver with the nssizince
o 0 clesi gnnted socia worker;

(5] placing the chibd m alierndivesare with or withoul lennisaling parental
respimnsibilities asd nghts of the parent or caregiver;

(vl making the child available for adopton; or

(V] imsuing instructions a5 o e evaluation of progress made witls the
implemeiation of e peroancisey plan af specifiod interals,
(2).A designaled social weaeer facilitntingthe reunitictionol o child with tlee child’s
fmily in ters of subsection (| R nEs—
G imvestigate the cieses why the chabd lefh the family ome;
) adidress those cawses and fake precautionary schion ke prevent o recurmence,
Al
B provide counselling w both e chill and the lfamily before and - alies
reunifbealon.
13 A very woong chibd who has been orphaned or abandomssd by s pereegs inst be
e nvailahie fer adoption i tke preseribed monner and within the prescribed periad
excepl when this is e in the best interests of the ehild,

0
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{41 When issuing on erder involvimg the remeval of the child from e core of the
chil-:i'n:iuuul o cane-giver, the cour moy inchdle in the oot order instrustions s to the
imipbarientatien of the pemaanency plan far the child,

Placement of child in child amd vouth care centre

ISR, (1) Acluldrens court miay 3snean order placing acldbd i e care ol = ehilsd amd
wvouih eare centre only if another n[linm i5 et appmp;riulL

12117 & children's coun dacices that a child should ke phne-d i the care o fa clild and
wouth enre centre, the coor most —

fid determane the respbenfinl cire progrnme hest suated for the chihd; wod

jhi order that the cluld be [ﬂm.'ud m o chakd and j.'nl.l'l]'| care cenlre 4‘:l|'ﬁ=|'i:|13I|'nl
paerticular residentinl care programme.

(5} The prowineial ligad e fsocial developorent in the relevant prevines must place the
child in a child and youth care eentre offering the residentinl care programme which the
cour has determined for the child, aking into aecount —

fid  the develomiental, therspeatic, edueational and sther nesds of the child;

i e permanescy plan for the cldld which was considensd by il court, and any
instrctns issusd by the courl with regard 1o the implaentamen of the
permanency plan;

fod oy ether instroctons of he courds

{al  he detanee of the centne from the clald s famil_'.l of commmimily]

fad  the safety of the commumity and atber children i the catre, B the case of a
chald in need of secure eare; and

i any ather relevims fisctors.

{4} The proevineial head of socinl development nwss, o5 a geneml rule, select o centre
offiering the progrmme ordened by e courd which is hecated as close as possible loihe
child's fumnily or commuraty.

Durwtion asd exlension of srders

L[]

15

25

159, (1) A order made by a chililfen’s oot i@ senms of section 13—
fad  logess on expiry of—
(1) vare Yo From ibo date Uss onder wis made; or
(i1 =ach shorter period For which the arder was mode: ard
iy oy b extended by & childsen'scourt for a period of ot mcte than 1wo years
Al & tEme.
(2} When deceding ob an extension of the persod of o coust oeder ay terms of
suhsection] 1), the coad must ke cognisance of e views o=
feed il child;
i e paren) and sy ather parson whe hae paraisial osponsibilitie: and righs in
I!'l:ﬂf;:l of the child; & 3 " 4
1 where approprisde; the munagement of the contre where the child & ploced;
amid

fell  pey aHernmive care-giverof gt child
{3 Mo et oeder referred to o osubsgction 1) exteinds beyond de daie o which b

cliald dn sespect of wisim it was mode reaches the age of TEvears

Regulathons

L@, The Minlster. afer consuliationwit e Minster o ustice amd Cotstii ooal
Development in respect of cown orders, muy meke regulntivns prescribing—

U paaticulas windh penmascy pluns must contain

fhd the manner in, and intervails ot which, permaneney plans pmst be evalimted,

fod  peocedures foe determming whetluer a child leas been abasdoned ot srphuned;
e

i) penerally, any etlser aicillary of méidental adménistrnBve o procadural imattes
(Rl irey b poccsaary W prescribe o onder e Gcibiie the Dngkemeita lion o
ndministmtion of this Chopler.

an
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CHAPTER 10
CONTRIBUTHRY ORDER
Tssue of comiribution order

161 (1) A elildren' s cOur may make anofder inflnicting @ respondent W pay & S
of money or 0 recarront sim of money —

fid as a contrbiibion Wewands the mainlenance or tealment of, o the couls
resulting From the other special needs of o child—
(i) ploced in aliemative cares; or
(i) pemporarsly semoved by order of the count from die child®s famiy for

Ireutment, rehabilitation, courselling or amother reasen; or

B asmshori-lermenergensy contribalion towards the mainlmnanceor weannent
of, or the costs regulting frem, the ather special needs of a child in nrgent need,

(2hA contributiononder fakes effioet from the date on wlich 8 18 made unbess the court
urders thel o takes effect from an earlier or laler dale,

(3 A chikdren’s court may very, suspend or rescind o contributionarder or revive the
order aller il s been resc inded.

) 11 a0 court other than the coust which made o contrbution onder vares, susponds,
réscinds or revaves tie order in lerms ol subsssinon (), the ¢ledk of the fird-mentsmned
conard pvusl mnmediate |y imform the clerk of the last memtoned coart of such variotions,
SUSPERSIoN, resciEsion or revivel,

Jurisbiction

FE2. (1§ A contribution order mey be mnde, vareed. suspended, rescinded or revived

b the children™s count of the apza in which—
dfa} the respondent is ordinanly resident, carmies on Mmesiness o7 is emploved; or
M thee child mmvalved tm the mster 15 md.mu.l"lh,' resident.

(21 A provisiomol comMribuiion order mmy be made Ty o chilben's coun luving
j.tu'isd.ir.'l:inn in berms of sebsection [I]ﬂr_r against o respondent resident in ey country
whiech is & procliimed coumtry within the mesning of the Reciprocal Enforcement of
Mpintenanee Orders Act. P63 (A ct Mo, 8ol 1903, or a designated conntry within the
menning of the Reciproeal Enforcement of Maintennnes Orders {Countries in Africa)
Aot 1989 Aot Mo 6ol 1989,

Etteet of contribwmion erder

TEX. (1} A contribution oades amd @ proviskonil comriueen oeder Bayve the effectof a
maintenaneeorderand a provisiona] mainsenance order inctenns of the Muinfenonce At
&nd tye Beciprocnl Enforcensent of Mointenance Orders Act, 19650 A0t Mo, ghof [R63),

& the case may be
(2 Sewtpons 3 1 and 4 of the Mamiesanes Ao, vend with soch chomges as the comiet
ey redqiiine, apply b o persoi who relfuses o fls o commply with o contnbuliononder.

Payments 1o be niade o person determined by court

16, A comtribution eadier sl mstrect e pespoidest e pay e S stabsd thensn
b such persan ar insfitution os the court muy detemzing,

Attschinenl al woges of respondent

165, {11 A children's court which bas made o contribstion order agamst a respondant
may—
faj  orderile enployver of the respondent
(1) o dheduet o simoint of the comtrbuation which that rspondet has boen
ardered to pay; froothe respondent s wapes, salary or rewnmeraltion: amnd
{ii) o swch person of instiintbon specified in the eeder; or
fhi m'_'.-'nz:.juq}-:td. of rescing such mn onder or revive te oeder afier it has boen
resciid sl
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(2} The emplovermust prompily pay sy amownl dedocted under an ordes i terns of
suhsection ¢ 1 o such person o instiutionas may be specified in the seder.

Change of residence ar work by respomdent

I6e A responibens ngainst whom o contribution order & in foece must—
fal give natice, inwriting, o the clerk of the children'scounrt which made the
opder of any chamge in that person’s residensial address or place of works aad
(B} stabe in that motice the pew cesidentinl address or the nome and address of the
new employer, as the cise may be,

CHAPTER 15
ATHYPTIONN

Adopeion

228, A child ks ndopted if the child has been placed in the permanent care of o person
m bErns ol @ coart onder thad has the effecis nm!umphlud in secigon 242,

Parpases of slapiim

229, The rruq'h'.mn]’ :dnpr.inn ure fr—
i protect and nuriune clikdren by providing a sale, bealthy ey iranment with
pasitive support; wnd
ﬂlﬂ e the goals of pemnanency pannaig h’_t,l commecting children to other
snte amel murtering family relitionships inbended o lsi !ff:ﬁm:.

Child who may be sdopted

230, (L) Ay child may be sdopted 11—
fa  1he adeption is in the best interests of the chibd;
i the child is sdopsble; und
) lbe provisigmns of this Chapler are complicd wilk,
{21 A sdogrtion secisl worker mmest moke an uesesstent o determine wther o clild
i= pdlopilable
{33A child is sdoplablei™—
fat "I'!J“?:'EI i5 amamhan nod has no guardian or caregiverwho s willing to adopt
ihe child;
i he whereaboutsof the child's parent or gonrdian connol be established;
@ lbe clilld Bos been obandoned,
vy b clikl’s panentor puardion bas abused or deliberaielymeplected the clibd, or
his al loweed the chikl 1o be abused or deliberaiely neglected: or
# e child is inneed of o pemsanen altermative placensat:

Forsons whis myay mll:lrl child

224, ¢ 1) A cheld may be adopted —
fal  jointly by—
1) o bskband and wile:
(3] partmers in a permaneal domestic Wle-paneslap; oc
(Eil  odlser persons gurmge a commen howsehold and formng a permanent
farmily st
B by g widower, widew, divorced or uimarmed persen;
i by 2 mamesd persom whose spoise is the parent of the child or by a person
wiwse permaeent dossiie [-partoe s the parent of the clalkl:
i by the bological faiker of o child bom oot of wedlock: or
i by the fester parent of the chilbd.

1
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{2} A priospective adophive parent mas be—

ferd 10t and proper b ke entnested wath ull pareitad vespoasibilitses and malsis
respeck of the chikd;

fin willing and abée to andertnke, exercise amd maintain thoss responsibilides and
righs;

fil  woverthe age af 18 wears: and

fdl properdy sssessed by oon mdoption social worker for compliance with
paragraphs (ol and b,

(31 Inthe pssessmentof aprospective sdoptive parend, on pdoption socisl worker may
take the culieal and community diversity of the adoptable child amd prospective
mluplnlr.- parenl inks conskleralbm.

{4 A person may ood e disqualified from adopting a child by viree of bisor ber
Hisancial stabus,

(8] Ay person who adopis o child may opply for (weans-tesied secin] ossistnce
where applicable.

{6} 4 person umswitabée bo work wigh childrenis not n At mad pregeer persoa o adogt
a child.

(Th {2 The biological fherof a child whe does nol have gusrdinnship in respect of
the child in terms of Chapter 3 or the foster parent of a child hes the rsght to be
cansiiered a5 @ prospective adoptive parent when il child beeoaes avallable for
mlopticen,

(i A porson relerred (o o pursrph Gd must be regoarded as having ddeciod ned 1o
apply for the adoptiom of the child if that person fils to opply for the ndoption of the
childwithia M davs after a notice calling on that person to do 50 has bean served on him
or her by the shen T,

(%) A family member of o child who, prior o the sdopdion. bas given notice to the
clarkofibe childien's cotiwr that he or she is intesested in adopting te child has e gl
ta bie comsidered a8 a prospoctive adoptive parcet when the child besomes avallable G

b o,
Register on Adoptable Childsen and Prospective Adoptive Parcits

22, {1 The Direstor-General mvst keep and mointain & register o be called ihe
Register on Adoptable Chibdren and Pregpective Adoptive Pasents for the puepise sf—
) keepinga reeard of adoptable chalibren: s
i k,ul:pinu:l recond ol Nt aqd.PmEET.nh[ﬂh'-E parenis,
(20 The nomw ansd other idewiefying nformation of o child may b oentored it
BACAT AT the chald = adoplable s confemplated n section 3201,
13] The pame and other identifving information of & child must be removed fraom
RACAP af the child has been okl
14 A& person may be registered in the prescnbed mammer 05 2 prospective pdoplive
parent if-
ol sectuon LI(2Y bas boen compliod with: s
find  the person is a citizen or pemmment resident of the Repuablic,
15} Begistration of o perien as & prospeclive sduptive parenl —
va) s valid for & period of three years;
(b ny ba renewed i prescrbed:
(Ci G —
{i) omwmtben notice of withdrmaal being: given to the Direcbor-Genenal;
(i} om the death of the regriered person;
{Hy  on cancelation by the Direcior-General if the registersd person & oo
bonger—
fivek o fit ond proper person o beentasied with fufl parenaal
responsibilitics and rights in respect of a child: and
fhbikwilting nnd nhle lo umelefake, exercise and maintom hese
respomsabilities amd rehis,
(i) i the regisbered person 15 mo knger s cilgsen or permanen] resident of The
Republic;
v} if a child contemploted in section 1500s removed from the care of that
registensd persons o
(Wi AF e registered penson is comvicsd of o olTence invalving vickenoe,

n
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(63 Omly the Director-Cienenl and officials o the Department designated by the
Dhitector-Gieneral have secess o RACAP. but the Derector-Cieneral may, o0 such
condiems as e Disedor-Ceneral may debermine, allow access 1o —

gl @ provincial besl of secial developnemt of an oflicial of a proviacead
departmentof social develspment desipmniedby the head of thot department;

ih) n child protectian ceganisation aconedited in ferms of section 250 1o provide
ndoplion servies: or

iy aochild T.g'nlm:llm u-rgu|ﬁaal.'ﬂ'|n aceredited 1 terms ol et 259 (o pm".'nlr.-
mear-conntry adoplien services,

Consent to adoption

233 1p A child may be acopted only if consent for the adoption has been given by—

fied Eﬂd1._|1ﬁ.:|t-r|l ol the chlid, FEEB[I:“’L'!H al whether the parents ane e 41 pol-
Prowmled that, il the parent i & chilel. thal parent is ssisted by his or her
gusrdiay;

(i Aoy other person who holds gusrdianshipin respect of the child; and

s the chald if the child ie—
(i) M years of ape or okder; or
dil umcler the age of 10 vears, bod §s of an osge, maturty apd sage of

ilu‘.-ei-wmml 1y nirwlers lid 1he |rrq.'|li|.'u.1.in:u15-.|:f' such connsanl

{2} Subsection (|} exclades o paresd or persen relorrod Wi secton 2346 nmd a child
may be adopted withoot the comsent of such purent or person.

{37 17 the parest of 2 child wishes the child to be adopted by a partscalar person the
et maust skl the name ol thal person in the comsenl.

() Befose comsent Tor the adopbion of the cleild is granted o teams of subsectionf] ).
the adepiion secial worker facilitating the adoption of the child mast coupsel ihe parents
of e child aned, whers applicabie, the child os the decison to meie the child svodlalk:
o adoption,

15} The elspibaling ol the person contemplated 2 sabsectson (3] 85 an adoplive parest
must be determined by @ children'scourt in tenms of section 331{2)

(G Consent refemed 1o in aihsecion | 1) and given—

fa) in the Republic, st he—
i) signedby the person comsenting i the presence of a presiding officer of
theer-ehiildipen®s coney
i1 sipmed by the child in the presence of a presiding officerof the children's
conan (0 be consent of te child is requirad in berms of subsection { 1ek,
{iti} verified by the preswding officer of the childnen’s court in the preseribed
nneT; amd
liv) fled by the clerk of the children’s court ing m applicagion for the
adoptivn of the child; or e
i oz the Repighlic, must bp-—
(i} =ignsd by the person comsenting in the presenee of the preseribed person:
(nh wverificel m the prescrbed manner anad by the prescrbed person; and
(iis] -swbmitted 4o and filed by o clerk of the children’s court pending an
application for 1l adopln of the child,

17] The court eren on ginsd cause shown comclore sy deliciency in the provision of
it consenl given owtsade e Republic i ibal ibe gonsent—
fo) was nod sgned m the presence of the prescribed persen:. or
4 was nol verified in the presoribed moanner ar by the prescrobed
(50 A& persan referred & m sibsection {1 who hos consented o the um af e

ehigd moy withdraw the consent within & dovs afier havieg sigped the consent, after

whecls the consent & fnal,
Pust alleption agrecmeais

A4 |1 The parent or geandian oF o ehild sy, belore an application o the adoption
of a child t2 made i serms of section 239, enter into o post-adoption agreement with a
prospective adopive panet ol that child lo provide jpe—

fof  commumisation, imeluding visitation between the child ond the porent or
gieerdion concemed and such other person as miy be stipuisied o the
ngresmant: and

s
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i the provision of informistion, including medical informeation, whout the chikl,
atter the application for adaption 5 granted.

[2pAn agresmeniconiemgated o swbsection {1 may m be et ed i witou the
cossent of the child if the ¢hald is of on age, matunty and stege of development
umckerstand the inpleatons of sueh an agreemenl, 3

(3} The acloplion secial worker facilitating the mloption of the child must assist be
partics in preporing o post-sdoption ngreement and counse them on the implicationsaf
sisch a&n agreament.

(4 1A v ey, when granting an applicitionin s of section 239 for e sdoption
ol the <hild. confinma F-rn.'l:-ndnpl:inn agreement il 1 15 in the besd inlerests of the child, b

(51 A post-adoption agreerment st be in the prsenbed format,

i A post-adoption sgreement—

faj  lakes effect onby (F made on order of court;

fld  may be anmended or terminsted only by an order of cont en application—
(iy by a party b the agreement; or 15
i5th by the adopled chilkl.

Freeiog orders

235, (1] The court, on application by the Deportment, o provinegal department of
suiiciil devebspment, a child profection organisationzocredited i lemms of section 23 1o
Flrm-'idu silopdion seTvicss or im I:II:lI:ITI:iﬂﬂ socin]l worker moy kssue an order fr:einq;a L]
porent of person whose consent o the sdoption of the child B requinad in bemms of
section 233 from parenial respensibifiticsand nghts in respect of the child pemling the
mloption ol the child

{2 The pErenl OoF peeron whose consenl o the li].::rr.\liurl ull the child i reguired
terma of scetion 237 st support an application for o frecing onber,

{31 A freeing order mmst authorise a child protschon orgensation neeredited m terms
al sechion 2% o provele adopiion services or o person o exercise parenial
eegpe pmibilities and Aghis m respect of the child pending ihe adoptivn of e child,

(4 A frocang order lpses if—

fi s child bas not been adopted within a period of 12 months and theee = o 50
renstmilble prespects that the chilif will be adopied:

fhi  theoar er s terminated by the court on fhe groand that # 5 oo longer m the best
inferests of the child; or

P H the chibd, pasent or person whe consented b the adoption withdraws such

dorsent in tenms of seetion 243(8), 33
- Ei] A Em:-ing_qrrclq' relieves o porent or [rers from the dugy to conlbribsie 1o the
i - mamb nunce of the child pending the adeption, unless the cmart arders otherwise.

e When cot scol mi required

T
R 3 36, (1) The consent af @ parent o guardiee of Be il so s adopticn of e child,

i in oot mecassary 1 that parent or guordian— 4]
LTI {al & incomp etent bo give consend due oo mendal ilness;
L {4 has sbandoned the clabl, or if the whersabousts of that parent or guasden
T _ﬂﬁ i caanot be established, or if the entity offlad parent or gusedien i unkpown;
Lo e has ahuser or deliberately neglected the child, or has-oflowed the child i be
L o & yeerd or delibemtelvneglected: 45
R fa) bis consistently failesd to fulfil his or ber parconal responsibilitics twards the
Wiy el il dhuring the lagt 12 mosthe
daf gl feb s been divested by an order of court of the right o consenst & b adoption
b o of the child; or
4 s o () has failed to respos o w08 nedice of the propesed adoption referred o m section 50
i ,&'-:&1 _ 238 within 30 day of service of the nolice.
T CESER A () Conseat to the ado) ivon of o ¢hild & niod reguined i

. i, 0% fir!  the child iz am an han and has o goandom or ceregver wha 5 willing @ able
e i adopt the child; and
U (B the courd is provided with certi fed copses of the child's prarent’s or guardian®s - 55
deatls certrficate o stich oiber documentation as may ke requarsd by te court,
(33 1 b purent relerved b in subsection {1 is te baorkogical Giler of the child, the
consent of theal poreni o e adoplion 1z mol necessany jf—
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fad  that Biolegical tather i5-nob siamed o the chalds neother or was 101 marmed
o her atb the Eme of conceplion or ot any Lo (hereadber, =nd bas o
acknowlsdped in 2 manner seb owt in subsection {43 that be i the bolegical
Enther of the child;

thi the chabl was conceved om an meeiveus refalionship between that

becrdogeeal Fallver and the muther; or
i e courd, Pollowmagan allegatson by the orother of The chlal, finds an abalonoe
nrrrrniﬂ:ililies that the chikd was concesved as a result of the e of the
mather Provided that such n finding chall not sonstitide o comeiction for ghe
crimee of mpe,
41 A person refermed o in subsection(3al can for the purposes of ihai subsection
acknonwledpe that Be is the bolooical father of a child —

g by miving o written acknowledzment that he is the biological father of the
EIEU;E! L'IJ'-:IELQ‘I.I.I- thie mrsthier or the elask ol the childres's n:gl‘][ hefore the child
reaches the nge of six months;

i by wolunlardy payving masmitenence in respect ol the childs
8 by payvang dansages kntemns of customsary bw, ar
fal by canzing particalirsoflimself to be entered i the registrationofbdnh of the
child in erms of section 10{1 W3 or section 11{4) of the Birhs and Deaths
Degistrationtod, |203 48t Ma, 5ol 19935
(8] A children's cowrt may on o balanee of probabilities moke o findng as fo the
existenee of o ground on which o parent or person i= exchuded i tenns of this section
from giving consenl to ke adoption of o child.

Cratheriag of information for proposed adoption

237, (1) When a child becoses available for adoption, the clork of the chilliens court
il take—
bl proserobedd sieps lo establish tbe nome amd address of cach person whoss
cawsend lor the adeption is reguared in temms of section 233 and
B reasowable steps o esteblish the name ':'“:LP“W whiose comsent winlbd
hive Beett pecessmry but for section 236, the grounds on whicl such
pﬂ!i.l.'lll'i eIIsenl kS ol :I'-I!-I]_IJI.I'E'I:L

[Z}ﬁpanmu whe les consented 1o the adopton ol a child in lenns of section 233 amd
who wants the coun W dispense with oy other person’s consent on o ground set aul in
zegtiom 236, msl suhenil o sintement fo that effect o the olerk of the children®s oo

1314 Clerk of the childnen's courl may requoest the Direcior-Geneml: Home Attaics i
hise lase Yy infoematn cortamed m IJ'rl‘."n:_g;mIq'ﬂm ol hirtly of 2 chiled, ill-:ll.ul'mg Lhe
idembity mmul other Fnr'[u:uhrm:lf a pearsim who has ﬂ.r].:rum‘lm.i_gtﬂ being the fatheror the
miher ol the chill,

14} If'2 socinl warker imvelved in the propesed adoption of o child abiins information
reegurding the identity and whereabouls of 5 pr=racm u-.'mhernpluh:d in mbssotion(l]), the
socialworker must wilhoul delay submit o report containing thot informationte the clerk
of the children’s court,

Mmlioe tn be given of IH‘!HFI.HEI] .u.lhplhl

23K, i1 When a child beécomes nvailable for u.d-|1|1|:in|:|. the p_n:-.:id.ing_ officer muast
widlsouit delay canse the shenff o serve a aolice on esch persen whose corset o the
adepdion is requaired i leoms of section 233,
121 The motice meest—
@l I?IT:JT“ Iljl;;: person whese consent 15 souphl of the proposed adoption of the
child; a
M requesd that peTsem cither i consent ke or b withhold consemt for the adoption,
o, 1 st person 15 the Biological ikser ol the cliild oowhon the musther 5600
parried, reguesst him o consent ke or willshold cossent for the moation, or te
npply in e of section 239 for the adopton of the child.
(3] I a person s wiwn o pothoe i pees of subsecton (1) s bean served Talls w
comply with n segueest cointamad in the aotice within M) days, sl persen st be
repnrded na kaving consented 10 the pdoption

in
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Application for ndaption srder

230, {1 An q:ll:llj{'-l'll.i:i.lﬂ o tlae udh.'-pli-'.mufu chinld g —
feid e aviode te o childmen's cour in the prescribed mnniver,
ity ke accompanied by a report, i the prescibed feama, by oan adoplion socal
worker conlaming—
{ih Eﬁm s whether the chulkld s adeptable as contemplated in sechon
-
i1} informanor on whetber the adoption = in the best inderests of the chid;

il
(i) prescribed medical information m relation 1o dee child,
i} beacoompanied by an assessment referred to in section 23102 KD,
il b2 oaccompanied by a leter by the provineial head of secinl developman
mevenmyending the ndoplion of the ¢hild; und
fer)  contim sich prescobed particwlacs
(2% When an application foe 1w adoption of & child is browgli betore a children’s
conrt, the clerk of e children's court must sabmit o the cot—
ferd vy comsent Foe the adoplion of the child Gled with & clerk of the children's
cisart ke of aection 233(8);
& any infoomntion esiohfished by o clerk of the children's court in lems of
sevtion 23N
) sny writlen responsss W requests in temms of seetion 23T 20,
I'H;' it repirt an any ok liere T respond Lo e ruql.u:_ulx orul
{e}  omy otfier informalson that m:y mzsket the court or thal may be prescribed,
{ V1 8m applicant has oo sccess woany documenis [odged with the coun by other pariss
oxcept with the penisaion of the cour

Camsideration ol sdoptien application

240, {1} When considenng on applicnion for the sdoption of a child, the court muas
tnke into accouet all relevart Factors, mchoding —
frd  the religions nnd culuml backgroumt of—
(11 the child;
() gl child's parent: aml
{iki}  the prospective adeplive parent;
it all reasoralde peeferences expresselby a parent and stated mnithe consent; aad
K a q‘q'l-url. Lm!l:mplul!ﬂl in seciion ﬂ'i‘-l_l why.
(23 A children’s cou? comsidermg s applicatson may make anorder for the adaption
of n child only iF—
dferd e aslopion s oo the best mieress ol the child;
& ihe prspeciive sboptive parent complies with section 2302k

fod  subject oo section 241, comsent far the adopiion bas been gven in tenns of

seckion 233

rdl consent s not been wathdrawn m teen of sectwon 233(E); and
section 23107) has been complied with, in the case of ap application for the
pdeptrn of o child in foster care by @ pemson ather than the child's foster

parcht
Unresgsnnnhle withhnlding of cemsent

244, (1) 1f 0 pareni or persen refémed 10 in section 238 | pwithhelds consent for the
nilopdion af o ehild o ehildrens court may, despile the abrence of such consent, wrant an
arder for the ndoption of the child if the court finds that —

fal  eonsest has mrepsennbly been withheld and
fil b scdoiion is im the best interssts of the child,

(2} In determining whether consent is being wihheli unreasonshdy. the court maost
tnke inte account alf relevant faciers inclwling—

fid  thee nabare of the relationship during the st two years between the child ond
the person withboldmg comsent and any Andings by a court i tis respeet; and

i the prespects of o sound reltiomship developing between the child ard fhe
person withbelding consent inihe imoedinte fure.

1k
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Effect of mfoption oridar

241, | [y Exeapt wisen provided stberwise in il ovder or ina post-adopdion sgresment
comfiemed by the cour an adepdion srder terminates—

fd all parendal responsikilities aml £ :mg. wicluding & parent,
step-parent or partner m o domesiic life Id:ln‘.“i-pﬂttuflhﬂ child
ummediatzly before e adopiion;

i allelnimedo corgnct with the child by amy family membser of & person referrad
Lo b paragersab (o,

b adlrighds el respossihilites the child had i nspect ol o person refermad o in
pamgraph o or (b immedintely before the ndeptien; and
fall  amy previons ender made n respect of the placsmentt of the child.
1 21 An adoption anler —
il condies [l parcatal pesponaibilities and dghis b respect of e sloptied clald
wpin fhe adoptive porent;
bl econfiers the surname of the adoptive parent on the sdopted childlexeeptwhen
otberwise provided i the order;
fol deesnot permit any marria geor sexual intereourse bebween the child and any
ofber person which would beve been prohibited hed the child not besn
adopred; md
dofp  dows not affect any rlghts o property the child sequired befors the adoptbon,
{30 A adoptad child must for all purposes be regarded as the chilkd of the adeprive
parent wnd an adoptive perent tmest for oll pupoases be regarded a5 the parent of the

wchopead child,
Rﬂcisuinn-ufu.dnpriun order

243, (1p A High Coutt or chikdren’s court may reseind @n o adeption onder on
upplwatzon by—
feet  Ehe nclopesd child;
i parent of the adopted child or other person who bed guardiomship in nespect
of the child Emnediately before the sdoption; or
i)t adoptive parent of the chikl
i 21 An applicsion in terms of subsectioni ) musd be lodged within o reasonable time
burt pot exeesdmg two years froms the date of the adoption
(2An adeptlon onder sy be resclded only it—
fa)  reszission of the order is-in the hest nterests of the child: and
rhi the applicant i= 5 parent of the child whoss consent was requirad for the
adoption order 1o be mude. but whose comsent was nol obaised; or
el ob e time of making tha udu]:tmnonjﬁﬂt adopiive pazent did ot gualify as
stech [0 terims ol section 23 1
{45 Maotice of an application for reacisaon of sn adoption arder must ba given s —
ded the adopiive parent af that child, if any ather person brings the application;
A il persons whe Bave consemed 1o the adoplion i terms ofsection 233 or whae
hawe witlihedd consent o the adopion in terms of section 241 ifthe child or
the adopiive parent brings the application
i he Centmnl Autborty In the vase of @n ider-countey adapiion; aod
fall  ney other person whom the court finds hee o aofficien inteed i the matter,

Effect of rescission

44, 11 A froon dhee dore on adeich tee rescisssen of an adopion onder ks effecs-
faj Ul effecs of the adopiion crder o et ol nosection 24202 and {3 oo longer
apnlics in respea of the chald corcemesd; anid
b all pespensibilities. rghts and other moners rerminated by secton 24201 ) in
respect of the child ore resiored.
121 When rescinding an sdoplion arder e Con mEy =
fa)  imedoe &n q'l-prq'rrinl.n phn:nmr:'. aorder in respect of the child concerned: or
ihi order that the child be kept in tempomry sofe care inbl on H.I'IleprjI:I]‘E
placement ander can b m
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245, (1) Aller an adoption arder has been made by achildren”s court s respec of o
child whuse birth has boon rcg;imn:d in ke T!,-a:-l;l-l..d'l-li.-.':h Bl u-dnp!iu:lmqm af the cldld
st lpph..' i ferms. of the .ql-piimhle Iyt the Pirector-Ceenerml; Home AfFairs ro
recard the adoption nmd any chamge of somane of the child in the births regster

(2) An application in teroes of subsectiond 1) mast be sccomgpanied by—

fa)  ihe relevant adoption order as reégstered by the adeption registrar:
(Bl e barth certilleste of the elild,

fod  he prescribed b fegiscestion (oo, and

fdi = lee preseribed in terms of oy applicnble b, i any.

Registration of Mith and recording of adoptien of child borm swtside Republic

248, (1) Adter an odoption erder has boen made by a children’s cour in respect of o
child born outside the Repnblic, the adopiive parest of the child must apply in ienms of
an applicabis low e s Diecor-Geaneml Home AdTals 1o pegister the bigth o il
child o o record the adoption of the cluld in tse birth regsber.

(23 Am application i terms of subsection| | ) mast be scoompamed bys—

fard e relevant adoption ceder as registered by s adoption registrae,
the hirth cerificute of the ndopied child or, if the hirth certificate is mot
availahle—
(i) wiber L]l.'rculntllmr}'-:t‘iuknur nelating e the date of burih of the cluld; or
(6} o certificuls signedby o prosiding officerola children"s court speailiviag

the age or estimsated age of the chilil;

feb  the preseribed birth regisiration fonms completed as faras possble and sgned
|:|_l.l the :||.‘||;5||1l|:l.'|.- pearent: and

fa} -a fee preseribed motenms of any appleable by, if any,

Addoplion register

247 (1) A persom desiprated by the Director-Greneml s the adoption registrar mus,
im the preseribed monner, eeord nformation peraining to and keep a egister pf—
faf  he registration numbers allognted (o records of adopton cnses;
fii  ineperonni detaiis o adopied chikiren, of their bidiogicnd parenis amd of their
adoptive pareis.
ficd pﬂwulm bl successid appeals agnnst and rescisions of adoption onders;
i

feld ol sfher prosaribed infemation in comnection wilh adophans,
{Ib,ﬁ.q.'lvl‘."rkﬂfﬁe childlren”™s oot sl —
faf  keeponecerd of Al adoption casesby s children's count. including all adopticn
vrders b by e ot in e preseribed manne
ns soon as 15 prmcticable after m ndoption order has been ssved, forwand the
hlﬂq‘rl.l-:m a a copy of the recond of the m.lu[::run Inqmrg.-' and otler

|||.|..a|.uul|.u ul.'rl.lnl.n.lTl.'l.JmmluE inF iloz l.u.l.!.l'l.ll.l.ll f i m.lul.lu.l.ll.l ||.E|.1-|.u.i.|. @i

fed o the case of ai infer-coumntry sdoplion, forward copics of the docaments
neferred b in pasgraph (810 She Central Antheriiy.

Attt (o doption regisler

4R, (1} The information comained i the adaption register may not be disclosed to

foi W oan ndopied chlid aiter e oniid nis resched the aye of 18 years

(i e iho adoptive parant of onadopted dhild oftor the child bas sesched ihe age
aof 18 years:

fe) w0 the biobograal piarent or aprevious sloplive perent of an adopted child after
the child bas reaclied the ege of 18 years, i only i the adoptive poreet and
the mdopsed child give their comsent in writing;

{d]  for any official purpeses sbject to conditions deternuned by the Director-
Cremeeal;

fel by onoarder of courd. if the cour firds that asch disclosure 1= in the best
mterests of the adopted chald; or

In
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for parpases of ressandh: Proavided that ey mformation that would reveal the
identity of on sdopied child or his or her adoptive or biclogcal parent is
revealed,

(23 The Director-Geoeral may requiie o pesson o receve coniselling before
Uiz bosing amy Informmation contakmsd in e adogtion register o ot peraon (i tenns of
subsection (1 )fah ), & or kb

[ yMaobwithstanding subsection { [}, an ru:ln-ph:ﬂﬂiﬂ:ld i wn pddiplive parent is anditied
tor huvve nocess o any medien] mformmation conceming—

) Ahe adopled child; or
fhi the biological parents of thse adogted cluild i such inforimatonrelates divectly
T Mlve Bendth ol the .E|:1|:-'|;::IE|.1 Chikdd.

(41 Morwithstopding subsection (1), poies 0 o posl-adoplion  agresnent os
contemploted in secticn 234 are eptitled to huve aecess o mch information abaui e
child ns has been shipulated in the agresment.

Mo consideration in respect of mileption

248, (1) TNer person mery =
B give or reeeive, or agree o pive of recelve, uny cotsaderation, B ocash or in
kind, for the adoption of a child in terns of Chapler [5 or Chopler 16 or
H induce a o e o child for adoption m leems of Chopler 15 o
Chapler il%-m Lo o L
(2} Swhbsection { |} does nal apply to—
fap b baobogical modher of @ child receiving compensaiin frr—
(1) reasarnble medical ex 4 imeurred i connectionwitly ler prognancy,
Bareh af the ¢hild apd follew-up treateisnt;
tiif  reasonable experses neared for counselling: o
(ui) - any oller proscribed expenses:
i m Lwwer, pevchologist or oiher professional regeiving fees and
eupensis for services provided i connection with an adapiion;
i) fhe Centml Authority of the Bepablic confernplated in section 257 recerving
preseri b fogs;
fad  achild predection cogmiisalion sccrediied in tenmes of section 251 i pn:r'l.'i'Jr:
alinprlion seivices, receiving the preseribed Foes)
#  a child protection sreanizabion nceredited to provide inter—coaniry adoplsan
services receiving the preseribed fees;
7  anorean of stybe; o
(et nny other prescrbed persons,

Cinly cortxin persons allovwed ts provide sdoption service

250 { |} fun parsom ey provide DOSQTICN SEMVICES BXOep—
e child prdection ergonisateen sceradited m temms of section 237 1o provide
mlipAicn services;
fhi an adurllil:m wisinl workisr:

5.

i the Cential Authonity i the cose o mfer-country sloplicasiar

fil  a child protection arganisation aceredited in t-:ﬂus. [ section 239 w provide
Inler=souniry adoplion services.

(2 Subzection (11 doss not prbibit s fesdering of profedsional seviees in

connection with the adopbion of & chikd by o Inwver, psychologist or a member of any

other profession.

e e
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281, { |} The Director-Generalmay m terns of a prescribed process accredit—
fa) @ sl worker moprivale practice a5 anadaptem socal worker woprovele
adeplion services: awd
8 o chibd profection organisatson tv provide adoprion services.
{23 The Disector-Ceeneralmmst Keep 2 repister of all adoption sccial workers and cluld
profecion organisations acoredited 1o p-:rl'urrn alloption services

Aclvertizing

B2 (| y Mo person may publish or canse b be published in oy form or by any means
an nchvertiement dealing with the placernent or adoplion of a specifee child,
{2} Subsecton (1) does nol apply o respect of—
fed ihe Fn.lhtil.'udiun it modice in terms of this Act o a courl order;
fld  an adveriisememt by o child F'[V.'Ill:l.!tiill'l organi=uin aosedived o prln-'.-'iqi:
mboption services for PurpaGes of recraibment, aceording 1o FIr-ES-I'.‘l'I-]'!IEd
puiclelines; or
fed  ather forms of advertiements specified by regulaison,

Regulations

283, The Minister, ufter consullationwith the Misster lor Justioe and Constituizonal
Development in respect of regulations dealing with coun onders, may moke regula-
tioms=—

) presetibing procechires for detenmining whether a child hios boen abandoned
by a parent or olher persen whix has parental responsibilities and rights in
respect of the child:

deterinbiing procedares 1o be Ballowed ke locate persens whose whereabouts
aps unkpean for obaining thedr copsesd to gdontiong:

preseribing procedures for denermining the ape of a child:

determining procedures for poviment for adoption services underiaken by
puhlms o nrgﬂ:l‘lxalu.‘lrl&-m ]‘hL"'.lEI.'I[CiI:II'Iﬂ 1l ol milen=ks fn:l.'r! umaug,
preseribing the Feguinesmenls that a elilel wel e seganisation kas te com
with for pecreditntim as conemplaiad @ section 251 o provids adoption
BETVIOES;

preserbing the reguarcseni=tla o child welfare opgansation has o comply
wiilh for acereditntion as comemplated in section 255 1o provide isler-coaniry
adoplion services,

Fluu;'ibin‘ advertising guidefines for recruibment purposes; and

regarding eny other nncillary or incidenial adminisirative or procedural matier
il it may be necesary bo prescibe o facilitale the proper inplementastion or
sinpinsiration of s Chapler,

® BE B

=

2E

CHAPTER 16
INTER-COUNTRY ADPTION

254, The purposes of this Chagler sre—

fal B pive effectto the Hages Convention on Inter-country Sdoption;
B provide for the recognilion of certain Torzign adoptions;

fe! o find fit and proper adopiive parcres for an adeplable child; and
fill  pencrally 1o regudate inter-country adoptions,

I55. (1) The Presadent may on such comditions as be or she desms ii—
fap cwier |sio-an agreement with o forelgn Stote ihat i pod a Stabe Pary 1o the
Hugue Conpveptsmn on Inter-coantry Adapiion in fespect of any matier
pestaining 1o the inter-vountry sloption of children; and

0
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fid  enter i an agreamnent with a forezgn Stafe that s a State Parfy to the Ha
Convention an liter-country ﬁd:ﬁﬁ: ity respect of any nmnrg' pertaiu.:'nﬁwl-:-
the srer-conntry adoptios of ehaldren for the purpese of supplementing the
prowisims of the Convertion or o facilitate the applicition of the principles
contained therein.
{21 An ngreemen contemplated n subsection (1) may not be in conflict with the
provisions of the Hague Convention o Inter-couminy Adogisen,
(31 The Presidant may ngmee 1o an amendmient g of revocaiion of an agreement
comemplatsd in spbhseetion | |
(43 Anagresment contemplabed in subsecton (1) or an avendmest b or revocation
therel, shall ool be of sy force or effect il such agreement, amendment oF
revocatisnn has been approved by Pariament,

Hsgue Camvention on Inter-country Adoptinn to have Bree of law

186, {11 The Hagne Convention on Inler-couniry Adoption & in firce m the Repehbe
arkl its provisions are law m (he Republic.

(21 The onlimary law of he Republie applies te anadopbon e ahich e Convention
applics bul, where there 5o conllict bebween the orlinary law of the Republi and the
Conveatiom, the Comvention prevails:

Central Anthority

187, 110 Fod the parposes of the Hagee Coavention on [nbsr-outry Adogiteod,
SCemteal Authoaty™—
fad dwrelation s b Republic, means the Director-General, or
fhd i redmibon to o convention couetry, means o person of office designated by
sich ponyvention oountry uncer Artiele 6 of the Hagpoe Comventssl on
lnter-vountry Ao
12 The Diredor-Cenersl, affer consslianion with the Deredor-Genersl: Jutics and
Coanstinstional Developmient. maisa perfirm the functioms assigned by the Conventicn to
Central suthoriiies.

Performance of fapctions

158, (1) The Central Authorty of the Republse may in terms of section 3140 delegate
mEy pawers o dhitses of the Central |-'|.I.I.l|:l:|1'ii:,' T Lhe Hag-ue Coivention on
Lister-conentey Adapiion toan official m il Department. y

(21 Any povwers ar shities of the Centml Authority in terms of Adicles 1510 2 | ofthe
Convention ond sectioes 26103) and (4], 2620 amd (4}, 2642} and 2652} may, bo the
exient deternzined by the Cartml Antherity, be performed by —

fuj nnpther organ ol skde; or
i o childd prodection organisation secredised in fenms of seotion 25% 10 provide
iner-country ndoplion services,
Agereditation to provide intercountry adopfion serviees
288, {1} The Coniral Authority muy, on application bv o child poolectien
prprisadion —
fard - aevredit sueh onpanisabon b provide infer<ountey’ sbopton services; ol
fi pppeovie adoption working agreemients eopbemplated in section 260, as long as
v prescibod reguiremenis ane mel

(2} The Central Authinty may secrecdit a cluld proiection organlsalsen (o provide
Iner=couniry acdoplion services foc such period asd on soch oonfiliong as may be
presc i,

(3} A child prtection organisvion scoredited m tenms of this section o ]m:-".-'.'rd.e
inter-coimntry adoplion services —

fad Ay pecesve the presenbed fees amd imake the necessary pasvimess n et
ol imler-country adoplions; aml

i st annually submit sudited finnocial stabensents 1o the Centeal Authonty of
fevs pecerved and paniments mede.

(4) Subsectien (f) dogs nof prohibid the rendering of proefessional services In
cormection witl e adoption of a child by o lowyer, peychodogi= or a meaber of
another profession.
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Entering imfo adoption working agrecment

261k, { LA cluild pratection orgenisation socredited n tenms of section 259 s provids
miber-gouriy adoplin servives mny enler milo an adopiion working agreament with an
accredited adapliom apency in anolhber cotintry.
120 A chinld probection ocganisation reterted o i subsection (11—
fid et provide the Central Authorty with certified copies of all adoption
working agreements entered into by that chidld protection orgarisagion for
spproval hersok and
fil nok &0t i terms of any swcl o working agresments before ot has
Erjll: approved by the Ceniral Mm ¢

Alapstion af child from RepubBc by persin o convention coantry

281 1A person hahitually residen in a convention country whe wishes o adapt 2
“Thilill Lok oy rearic]ank dha Meariahiie maged amohe i ke ampueal] bt ol Al
Fpifite Jmm\.ll; fE=c i T T L Tt ety LS -|-|.r|.l|l|l Wl Ll bl EIEE] wmuu'l.n; St
CXHTVETTHMR Couniry concemed,

{21 17 1 cemiral audhority of the convention couriry eoncemed is satisGied thai ihe
apriicant is 16 and proper o adopt, it shell prepere o report 060 that person in secondance
with the mamrements of the Hame Conventsen on Inercouniry Adopion and any
preseribed requirements and tmismit the repon fo the Central Aothorsty of the Republic

151 IF an sdopeabd: child is pvailadle for adeption. the Centml Authooty will prepars
a pepont o the child in necordones with the requirements of the Hague Cenvention on
Inter-country Adopton and any prescribed requirements and foreard it 10 the ceéntral
autherity of the convenlion counsry copeemed.

(4] If the Central Authority and the centml muthorgy of e comvention coundry
coreemed lath agnese oo the sdopaion, the Central Authory will refer the appleatson For

adeption together with ol relevast doommnents amd the pepons conteinplated i 2

suEhsecaons (2 and 1310 e chtlinem s cour for comsidernBon in erms of secfion 240,
£ The court may ke on order for the sdoption of the cldld i te roqeiements of
section 23 ] mipmodinge pertons Wi may adopt a chibd are comphied wigh, e applicstion
e b considered in termis of section 240 and (lve court is satisfod thal —
fal  the adepticn is in the best interests of the child,
il the child & in the Bepublic;
fid  the child 5 net prevented from keavmg the Republic —
fi) umder o low of the Republic; or
fu} becayse of an order of & eourt of the Republig
fall e apmngements feq the adoption of the clild see in sccordanoe with the
requircnents of the Hapue Comvention “oa Iler-country Adoptien asl any
prescribed reguirenents;
fgi  the ceptm | onthority of the convention country has agrecd (o the adophion of
(e chifd;
(e Ceptral Authority of the Republic bas agreed s the aloption of the child;
nns]
fl  the nome of the clalld bis bean inothe RACAP for an ket 00 days and oo £l and
proper adoptive parent foe the child is available in the Republic

il dad The Ml .'lilllli.-.-.-!rL Gl ks Wqiilalis e seathdeasi oty eriassd 1 fles

LHE R LR 8 DELEES i ouie aebieR S WiadEiie o COIERR i s

|:||:'|n|1l|n|1 af the chdld within a penn-rl of 14ikdays From tlss dose on which it hne consented
to the adopgion, iU it is in the best inserests of she child fo do <o

&) Im the event of the Centrml Authonty of the Republic witbdmwing s consent, the
chald must be reamied 1o the Bepubiic forthwith n ise preseribed manner,

{7 A order of count conternplrtesd i subsecton ¢ 5§ iinkes effect only alter the penosd
refiered B0 in subsection (6) hes lapsd and the Cenimal Autbonty has nol witlsdswn s
consenl willin the stital period.

{8} This section does pod apply (o & clodd habitoal Ly resiclent in the Republic and wha
is ba be ploced For ndogtion culside the Republic with a family maomber af that child or
wilk o person who will become an odeplive paresd jointly with be child™s biologieal
parert
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{5) The provasons of Chapter 15 apply o the adoption of o child referred 0 in
subsection [§),

Aclaption af chill fromn Republic by person n pon-coavintion comntry

26X (1) A person habitunfly resident in & poc-convention country who wishes to
addopd a child hobaanlby cesident o the Republi muest appdy 1o the commpetent gl lurigy
o e non-copenton ey concemeid

123 1T the competent anthority of the pon-comvention country concemed 5 sahsiicd
theat the applicint & fit and proper &0 adopt, i shall prepare a report on gl person in
aeconlmos wi 1 Qe Julli] 15 T il 1 Jol ity Ceniral
Amﬁalwﬂﬂwﬁh.w“qlm anel lmmsmil the nepor e Cen

{34 i an ncdeplable chikl is pvaifnble for adoption. the Centrl Asthorty will prepaee
a peport o the child in aceordamse with tbe prescabed sequenensents amd traasmid it fo
the compelent autharity in the non-convenbon cosniry coneermed,

(4 IF the Cential Avwthority amd the compstent anlbority i the son-eonveintion
country cuneermed hoth agree 1o the n.lil-uflim, the Ceniral .Fuu.[|u:l1'il'_'.' will refer the
applicosen for adoption iogether with of relevond documents and the reports
comtermplated m sibsections ©2 barl (360 Ghe chilchen™s coun Far comsslertaon in bapmes
of et 26

{51 The count may make an order for the adeption of the child A the requarenents of
sectan 2131 rl:g:.udiﬂg pLrsons whis may .Ed.npl & chahd ape rq,r|1|1|i|::| withi. the q'||:||i|.1.|i|.1|1
beis bien consdered in terms of section 240 avd the cournt s sotiafad that—

frd  thes adopgion is in the best imerests of the chili

Sl dhe ol e e Pl e |5
LAl

ubs TiEiea 15 1 LAl aslR AT,

T

fich 1I1i|_.; Lmﬂ;gﬂilﬁpmﬂjmfgrg the Repubibic
(i) bocause of an onder ofa cowt of the Repollie:

fal  the nrmanpements for the sdoption af the child ae in sceordimee with the
preseribed reguiremenis;

fel  the com Hl.lﬂ1|.1|'i|.'_:||' of the nan-convention soumtry concemad Bas ngreed
fix the s of the child;

A dhe Central Autherity hos agreed 1o the adoption of the child; and

fee thee pammeol the child has beer in the BACAP For ab lewst 660 deays and oo G aed
proper adoptive parent. for the child is avzilable in the Republic,

(6} il The Central Sathory of the Republic may withdesw 0s coisent fo the
aifoption of the child withina penod of 140y fom the date on which it has consenbed
to b addpdion,, 11 it = in the best interests of the child to do se

81 In the evenl of the Certral Authority of the Eepublic withdrawmg its consent, the
cluikd massl be pelmmed g ks Bepobla forttnwith in e prescribed monner,

i 7hAn ceder of court comemplaied in suhsection ¢ 5 jinkes effect only ater the peniesd
referred b in aibsection (61 hos Japsed and the Centml Awtharity has nod withdrawn js
comsent willin the stabed perwod,

(%) This secon does not appdy woa clild habineally residest in the Republic and wha
is g be placed for adopon cutside the Bepablic witha famaly mensber of that child or
with n persen who will become m adopiive parent joindy with the child's Bislogical
el

(9 The provisions of Chapter 13 apply fo the adoption of & child referved e in
submsection (2],

lsswe ol wloplion complisnee certificaio

2k, I the children's coun bas sppeoved the adoption of a child in lerms of section
il o 262 the Central Awthority iy issue an ndoption cemplianee certeficate

Adbopithen of clalbl frasn convention countiy by person n Rogabbic

2id. i1} A person hahitually residest in the Republic whe wishes 1o adopt o child
Fabamuaally sesident i a comveition country mast Spply 1 the Central Authoring,

(2} I the Central Anibority is satisfied thet the applicant is fi and proper 1o adepl, il
shinll prepare o repart om that person i aeceedance witly the sequrensenr of the Hague
Convention on Integ-countre Adoption wnd ey prescribed requinemients nmd immsmit the
repan to the centml methonty of the convertion coaniry comeemesd,

Hp
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(3 I an ackeptable child s available for adoption, the central suthony of ihe
cabreention coumtry eoncermad shall prepare a repont on th child in secordenes with ihe
reguiseaseints of the Hague Cotvention on Liter-coantry Adoption s transedl it o the
Central Awihority

() 11 the Central Awthonty aed the central aathority of the comvendion couniry
concernsd hath apree we the adoption, the central outherity in thot comntry will refier the
agplication for sdoption fior the pecessary consent i that conmry

Adoption of child from nop-convention counfry by person in Repahlic

DEECT1) A T habilmdly ressdent @ the F.-upuh-lil.' whir wishezs K |.Ih.1|1{ i child
habitunlly resident in & om=conyeniion couniry mas a.|1-|:1|}- 1o dhe Central Authority.

(2311 the Central Aoty B aatisfied that the applicant & fi and proger o adopl, it
ghall prepare a pepon an sal person by accosdasce with the requirements of il
fri-conyention coumtry coneemed and transoit the report bo the competent authorsty of
that country.

{3} If an ssbopaable child is available For gdoption. tle competent authorty of the
- cotvention country concersed shinll prepans o report on 1he= child in seeordane: with
the preseribed requirements nnd Ernsmit s the Centrnl Awhority,

{4 If the Contrn] Awhority and the compeient suthority of the non-convention
coaniry cangerned bigh agree to the |:|-|i-|'|n|1l'irl1, thee cismpeten authority af thal countey
will pedier the applasston foradoption for te necesaary coiwsent i lsal coaiiny.

Hecognilion of imter-coantry adoption of child from convention conniry

B8, (1) The adoption in 2 convention country of o child habitally resident in that
conventian country by o person habitually resident m te Bepubdic shall be recognised
in fhe Republe if i adoption compliance cortificale isued in that country 15 i force for
it sdoption,

{2} The adoption i & conventon coumiry of o child habimally resident @ tha
conwention country by i person habifusally resident in apother convention coatry shall
b recosnised dn the Bepublic if an adopiion compliance cetificate jsdued i ihe
cogpeention country where the ndoplion was granted is in force for the adeption,

13) Il & mboptivn complinnes cortilieste wos nod Gesved in ths elevaint convention
conmiry, thet Ceniral Authority may issoe a declamtion recognising the sdoption.

14} A declamtion in ferms of subsection (31 1=, wpon production by any person = a
coirl, admizsihle s evidence in any procesdings before the vour

fﬁl] 'Il'htr aloption ol @ child referred 10 @ Sohsections (1) and (2 shall med be
recoggised o declarolion is mode i lerome of section 2 70 that an miloplion or & decision
imberms of article 27 of the Hague Convention on Infer-country Addpiion has o effiect
in the Republic,

Evigbentiary velue of niboption comiplisnce certificate of conventinn coantry

287, Subject bo section 270, am adoption compliance certificse is evidence, for the
purpeses ol the lavws of the Repaiblic, that the adomion i which the centificate relafes =—
) wiee pgread do by s ceniral suthomiesof the countries menitoned [n the
certilicale: and
B ws corried ouf in aceordance with ihe Hagoe Convention on Inter-couniry
Audoption ol the Fws of the conifnes mastiomad in the ceitificas
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Hecopnitba of inter-cowntry adapiien of child from non-cenvention coumntry

2. The Centead Antharity oy reonea declaration recognising s sdoption of s chikd
in o non-comvention country if =—
day the adoption &5 in nccordamee with asd his pol been rescinded under 1he tow
ol thez couniry in which the adeption order was made: .
il the mlopdion in thal coumiry has D same efMect iTwauldd bave had 17 he osder
hod ben el in the Republic,

Effect of recognition of infer-country adoption

269, 1F the adoption of a child is recognissd in tenns of sedtion 266 or 268, (e
ncleption hias i dhe Bepublic the elfects set oul in section 242,

Refusal to recognise inter-country adeption or Article 27 decisios

T 1} The Central .ﬂ.ulhlrii'_'.' muy e lare Tl an uduT:Iil:ln Loy wlikeh section 266 o
2 gpplies or & declsion made in teams of artlels 27 of the Hagoe Comvention an
Inrer-county Adoption mmy ool be revogmiscd in e Republic if the adopiion or
decision is manifestly conbmry o public policy mthe Republic, taking inkoe acoou the
bazst iteresss of the relevant child

(2) If the Central Asthority declares that an adoption or decision refermd w om
subsection (1) may nof be recoegsised, the adoplion or decision hos po effest in the
Fepuhiic,

Applicnien to children™s court for infer-country sidoptisn of child

271. {1} In the eveot of a pefiasal to recognise an Jaler-countey adoplxu &
comernplzted in section 20, an appication forihe adoptivnaf achild Bom o cosventbon
COliry of o -y eriion counley muy be mods e the ehildnen®s co,

(21 The provigioneaf Chapter 15, with the necessary changes which the comtext msy
e, apgly wo the adeption of 2 clald referved o in subsection | L.

Access ta information

ITY, Subject to the provisions of section 248 with regard o nceess 1o ihe adoptian
register, meml with sueh chaspss as the comtext may requime, the Centeal Authorty may
i lose Wy perion older than |8 years whio, asa child, was sdopted in accondance with
the Hapgue Comvention on loter-couniny Aduption. any information in the records of the
Central Anthonty conceming that persan’s origin.
Processimg ar facilitating inter-couniey adapiion

274 Mo person moy prosess oF facilitnte an mber-country adoption otherw ise than in
terms ol this Chapder,

CHAFTER 17
CHILIF ABDUCTION
Purpuses of Chapier
274. The purpuses of this Chapler sre—

fal bo v effeet o ke Hagoe Conventon on latemotioal Child Abchicimom; sl
(B to combal parental child abdoction.
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Hograe Convention on Intermational Child Alauction to have force of By

275. The Hague Convention on Infermationnd Child Abduction is in force i the
Rn[nlhlirnnrl its provisinns are low in the B epabdic, subjectin the provisions of thic Act

Ceatral Asthoriny

2T8. |1 b For the pueposes of the Hogue Convention o Dmervatesmal Child Abduetion,
“Central Authony™ —
fad  imrelfion inike Bepablic, mesnsihe Chief Family Advoeate appointed by fhe
Minmier for Justice and Constituiional Development i temme of the
Mediation in Certain Divonee Matters Act; o
fil morelation (0 0 convenbion county, menrs a person or office designated for
sach corvemtion conviry under Amficle 6 ol tbe Hogue Copvesiien an
Intemaliemnl Child Ahduction:
(2) The Chief Family Advocate must perform tbe fmclions assigned by the
Cromventsmn by Central Awlboritics,

Delegation of powors and datics

ZTT, (1} The Centml Authoriy of the Republic mey, subjeciie mch conditions ns be
o she ey impose, delegate orasign any poswers o duties conlerned or imposed upan
iy on Per wisder the Hague Corventioon Intematicnal Child Abdaction o sy family
afvocate appoised inferms of the Medintion in Cestain Divoee datters Act,

(2] The delegnbon asaiment and condibions imaposnd moesl be i writkng.

Powers of court

278, (1) In szcertining whether fthere has been & wronglel removal or retention
willsin e misaning of Acdicle 3 of e Hague Convenbion on niensatenal Chikd
Abduction, o Higl Court may, prior o the making of on order Tor b retum ol iBao child,
st the Contral Authierity s providea et on e domestic circamstances of the
child prior 1o the alleged abdiection,

(2] The court may, priogs to the making of an order for the retom of the child, order
interim protective relief for the child, the applicant or he defendang,

(3) The court muest, 11 considering on applimu'q.n i terms of this 'l'.'hl|1t|:r i ez
et o [ child, afforcd that chalel e -apportuniey by rise smobascion L beiag retursed
and fi se doig st give due weszhi @ bl ehjection, teking mbe accounl the age amd
maturify of the child

l.q.l.l reguesentutiom

279, A legnl representative must represent the child, subjeet o seetien 55, in al
npplizaons i temns of the Hague Convendion on International Child Abduction.,

Regulations

280, (1) The Mimsier for Justice and Conditutionn] Development msy moks

Gl to give effect b any provisions of ge Hogue Convention on Intermatxmal
Child Abaluction; and
(b preseribing Fees nmd provading for the recovery of any expendiiere mcurred in
vanmestion widh the applivation of the Convention.
() A regolatess madle under sohacetiony d | § mey preseribe s pennlty of 6 fise ar of
ipeisonment for & period nof exceeding 12 monihs for ooy contravention thereof o
failure to comply herawitly,

=
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CHAFPTER 15
TRAFFICKING I CHILDREN
Purposes of Chapier

281, The parposes of the Chapter ane—
M b0 give effect bo the U Proloced to Prevent TraMicking in Persons; imed
i generally e counbat wafllcking in chilblzen,

U™ Protocal fo Prevest Traflicking in Persons te have Frce of law

282, The LN Provtocad to Prevent '['ml"ﬁl.'i;ihﬂirl PMersonz 1% th farce m Che Hupublx P |
i provesicns ane mw a ke Bepuble, subject to the provesaons of this Act,

Intermational co-uperation

3. (1 The Presudent may on such conditions &s b or she decims fit—

& enter into o 2ereement with o foneign State that 15 not o State Fasty to the U8
Protacol fo Prevent Traffickingin Persons in respect of ony madter pertnining
b eradTicking i chilidrens arsd

Irm cnder inte an agreement with a foreign State thas is a Stote Party o the W
Pratocal o Prevent Trafficking in Persens i respact of any maiter periaining
i tenfficking in childeen for the pumpose of supplemeniing the pmvisions of
i Protocel or e Gaclinatethe application el the praciples contained therein,

15

(21 AR apreement confemplated msobsection (1) may nol be m conflict with the .

preisvisions o he UM Protocol 10 Prevend Traffickingin AN

13 The President may apree o any moendinest or revocation of an ageeaniemt
cuiiteatdated in suibsoction (1)

(4] A agrevnsenl eoatemplabed i subsectioni | or any amendnent 16 or revocalion

thereof, shall ot be of any force o effet ustsl such agreement, svendment o
mevacahon has been .ﬂp]'lnw'utlh'_l.' P lizement,

Trafficking in children profibived

284 i1k Mo om, nintursl orpuristic, o8 6 p-unnmhip maay traffic a child oralka o
child to be trafficked.
(23 1t i5 o defence to o charge of cogiravening subsection (1 ) that—
g A childwho is a victim of trafTickingor & person having congrol over that ehild
has consented w—
() the intesded explotmion; o
(i} the odoplionofthe child facilitnted or seewred through illegol means; or

MM DUELT,

25

i)

i the indended exploitation or adapion ofa childreferred i in parsgraph G0 did 3

{3} Inorder to- cxtablish the lability, in terms of subsection (1), of &n eotployer ar
principal, the comdue of an employees or apgest af or ary ather person neting on behalf
ol ibe ensployer or principal may be sttrdbuted o e emploveror pomcipal ilthat persen
is acding—

within the seope of his orher employment;

i within the scope of his or ker nctual or apporent authoriiys, of

B wilh the express or implied consenl 0F . director. member or partner of ke
employerar pancipal. :

4 A Finding by o courl that an emrplever o principal his contavens:d sehsection (L)

40

serves i @ proend for reveking the bicence o pegistradion of the emploverss principal 46
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Behavinar facklitmting trafficking in childres prohibibed

285, (1) Mo person. natural or furistic, or a parnership, miy—
£t knowinaly lease or subledse or allow sny mwom, house, bailding or
establishmentto be ysed for the purpese of harbourmg o chikd wha s 2 victim
of miTicking: and
(bl advertize, pulalish. priot, brosdicest, distribute or gause the advertiscment,
prbdicstion. printing. brondeast or dicteibution of ifoematson tal snggests o
alludes to trmifficking by any means, inchelmg rhe use of the Ingeraet o otler
iaformation teclmology,
(2) Bvery Inbermet service provider operating in the Bepublic mest report to the South
Alrican Police Service any gile o 1% server Chal comlains mbrmalen m costray ention
of subsectiond ] L

Axgixtnnce by child whe is victin of truffickimg

288, H:l Witk die ruﬂ:q'd 1o the ;alj:l:_',' ol a ehild ond widlkouw -d-:hu' =
fa)  the Directur-General-Foreign A firs must facilitatethe retum s the Republic
of achild who s a :i[i{ﬂl:lr'[urrn.unm1 resklent of The Rur.n.lhli: ancl whe m a
viclim of trafficking; and
fhl the Directar-General: Home Ao nus —
(i} Bl htateand aceept the retim of o child confemplated in paragraph fal;

{iy  ismae such mvel docwments or other nuthorisations as may be necessary
to gnahle such o chibd do travel i0 and enter the Republic;

(i) at the reguest of anothes state that isa party o tlse LW Protocol to Preveiw
Trffacking i Persors or o an agreement nelating 10 imificking in
childeen, verify that the child who is o victim of mfficking &= 2 citizen or
permianant pesident of the Republic; ansd

i) upon the child’s eptry into the Republic meler the child to o designated
social warker for mvestigation in terms of section 155(1)

A2yl I it i ssscenmtinl B the beo ivierssen of 0 child who has besn mrafficked, the
Dhirector-Gieneral wust authorise an adule af state expense fo scedt the daild Fom the
place where the child was foand i the place from which the child was rafficked.

i The Dirsctor-Genernlmay not i terms of pomgraph G unless he or she &5
satisfied il the parent, gusndion, cure-giver or odber persom whe has - panentnl
;rs-[mmihiﬁtiamﬂl rights in respect of the child does not have the financial means o
trave] fo the ploce where the ohild i in order to escont the child back.

Trafficking of child by porent, guardian or ather porsen whe has parcntal
respunsihilities and righis in respect of child

287, Ma court has reason 1o believe thal the parent or guandian of @ <hild o any other
persay whe has parentn! respeasthilities apd mghts i respect of o chill, has tmificked
the chikl or allowed the clald te be trafficked, the court nay —

f) suspenil all parental responsibilities and Aglas of Gt parent, gaandian, o
=i

mthay merzan: o

_____ pel=od, Ofsd

rhs place that chikd in temporary safe care, pending an mouiry by a children’s
I,

Ruparting of child whi is victim of trafficking

288, An immigrution officisl. polce offcinl, socil worker, socinl service profes-
sional. medical practitioner or mgistered nurse who comes inie condact with o child wlo
is o viclim of mficking in the Republic muost refer that child o o designated social
waorker for investgation in tenns of section 38% 15

Cluklil sl s vietm of raMcking tsund in Repubiic

289, (1) A child whe 15 & viclim of traifickmy —
fal missl be referred 10 o designaled socinl worker for mvestigation in tenns of
section 1A% and
fh) may, pending such myvestigation be placed m lemporzry sule care.

I5
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(Z) I, afler an imvestigation contemplstedin sabsection (1, an llegal Toreign child is
bronght before the children's court, the court may onder that the child be sssted in
applying for asylem | lerns of the Refisaees Act, 1998 (Act Na, [300f 1998 ),

131 A Ninding in tenms ol seciion 156 that an ilkegal foreign chili who & a victim of
trafficking s a child in need of core and progection serves ns nathorisation for nllowing
the child o remain in the Republic for the duzation of the chilifren’s oourt order.

Repatriation of child wha is victim of trafMicking

20, (1) The Eipgctor-Ceeternl moy oot retirn o child contanplated in seetion 28H2)
tar his or her country of arigin or e country from where the child bns bezn ratficked
without giving dug consideration to—

fal the pvailability of cone arrangementsin the country o which the child is fobe
refurmed;

fin ik safiety of ibe child in the coumtry (o which the child is w be returoed; znd

i) the possibiliy thot the child might be trafficked apain, barmed or killed,

(21 ) I it i= cssential im the best interests of o child who bas been trafficked, (he
Dnrector-Cieneral must authorise an adull at state expense fo eseont the child freim the
plnce where the child was found o the plnce from which the child was tmificked,

izt The Direetor-Gienern |l may m get in teriss of paragraph daf unkess he or she is
srthiedd that the pesent, gusndian, care-giver or il person whe hes porenisl
responsibilities nnd rights im respect of the child does not hnve the financinl meeans to
travel to the place where the child is in oeder to eseom the child back,

Extra-territorial jurisdiction

20, A citizen or permanend resident of the Bepublic, a juristic person o1 2 partnerskip
regiseral in tenms of any low i the Bepublic that commis om st Guelzrle the Bepublic
whiteh woubd have cosatitated s offeses o termns of this Chapterbad o been coimmined
inside ihe Bepeblic, is guilty of thet offence as if the offence had been commuitted in fhe
HKepublic and is linble on comviction 1o the penalty preseribed Tor thot offence,

CHAPTER 19
SURROGATE MOTHERHOOD
sarrogabe motheehoud agreement nsist b in weliing ael confirmed by High Court

2. {1} Mo surregate motherhood sereement is valid unbes —

fard Ul agreerent s tn wiling o 15 signed by all the parties thenstig

fie the ngreement 15 endered ingo us the Repablic:

1 TR Imtnmni'ﬂ:tcu:-mmiisiuninFpﬂml:.mwhumftﬁmuumiuningpurmt
is 0 single person, that person, 15w the e of emering into the apreement
domicibed in the Repuatblic:

fdl  the surrogate mother and her hustond o pretier, i any, s af thee time of
eatering into the: agreement domiciled m the Republic; amd

fet the epreement 1 confinmed by the High Coun within whose area of
jurisdsction the complsssoning parent or parents are domseiled ar habieally
resiclent.

(2p A court may, on good canse shown, dispose with the pequiremest set aut in
subsection {1 d),

0
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Consent of hesbandl, wife ar partner

283, (1] Where & commissioning perent is marmied or invalved in a permarent
reldtionchip, the eourt may ol confiem the agreement unbess the ushand, wife o
partner of the commissioning parent has given his o heér written consent o the
hﬂ_T-Erl}Enl.H.ﬂll lras becone a party 1o Kl agredment.

(2 Where the surrogntemotheris mamed or imvolved ina penmanent refationshap, the
coairt may oot confinm the sgreementunless hes husbond or pariner las given his or ber
writien consenl o the ogremenl and bos beoome o panty (o the agreemsnt

{3) Where n I'II.I:l.I'I-I:I.I'ﬂI‘HI’I‘LI:I.I‘hEr of & surrogade mather who is nol dhe m:rh:ﬁbpa'erﬂ:u_l'
fhe child unrensonably withholds bis or er consent, the coutt may confirm the 10

agrasmenl,
Gomethc orlgin ol child

294, Mo somrosaie murberhood ageoment ts volid unbess the soneeption of the ehild
contemplated mn the agreemesl iz 10 be eflected by the use of dse garmetes ol boil
eorrmission ng parents of, 1 that i net possible due to bredogical, medical or athervalud 15
peasond, the gamete of al least ope of the conunissioning parents of, whaene the
comumissicning parest i3 a singleperson. the gumets of thot person,

W snlirmation h: court

25, A court ey oot coafim a surrogate motherhood agreement unlessi-—-
fal e commissioningparent ar parents are nol able o givebirth fo o child and 20
Usat the commbisen i pennaneiit aiwl tmeverathle:
(i e Gomimissioning patent of parents —
(i} e i teons of this A competentio enter ini the sgreement;
(it} ore in all pespects suitable persons to necept the porenthood of the child
that is fo ke conceived: and il
(iif} umderstand and pecept the legal conseqencesof the agreement and this
Ayt nnd fhear mphts ond obligations o terms thereol;
fei e suregste Bolhsr—
i) is i erms of Uds Act competent Lo snier oo the s,
() i b bl sespects o suitable person o ol os suropate misthe EL
(i) understands and accepts e bepal consequences of the apremnen and
ilais Act amd her rights and obigations in tenns thereof
{iv]  is pod using susroEacy as o source of oo
2 (v) has embemed into the apresment for altroistic reasons and not for
e voinmeriiul pupises; |
(vip has o decwmeziied history of ai least oz pregnancy and viable delivery;
and
A, {wind has m living chikl of her own:
E fal  the agreement ingludes adequie provisions for the contact, care, upbringing
Wy smil H;u!mrll weltare ol the chaild that 15 10 be bom m o dable home 44
1 axnvaomneil, inchabng the child's position in the @venl of e death of ik
A _!'t 4 commissioning perents or une of dhen, or their divoroe or sepamtion belore
o BT thee birth of the chald; and
T fed in genernl hnving regnrd to the persomal circumstancesand family sitaions
i ol all the paries convened. but alove ghl the isteeests of the child that i obe 45
a PR bom, ihe agreenient shoubd be confirmed,
i g ._l
oo ArtiBietad fertilisation of surrogate nmneher

"
E |

Loba LA (1N uen fietal Gertilisation of thi sursopat meother may take place—

fal before the surmgate motherthood agreemint i confirmed by the court;
B after the fapse of 18 months from the date of the confirmation of the agresment 50

v e ftores b e i
B LUESHON O @it RRHE

{2) Aoy artificial fenlilisation of 2 sarmegale mother m the execation of @ agneemient
contemplated i this Actmust be done o sccondance with e provisions afile Mational
Health Act, 2003 (Act No. 61 of 2003),
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Eifccr of suryogate motherhoand sgrecment sn statas of child

20,
{13 The effect of 0 valid sumrogate motberhood ngreensent i tha—
firj Ay clinhd bom of & surrogabe mather i accordancs with the agreemenl i [or
all e Lhe <hild of the tmnmissiu-ing parent of peereis Frovimy (e
mnment if the binh of the child concersed:
/by ihe surrceate mother 15 ohliged bo hand e child over to the commiesicning
pareid oF parents as soon as is reasoaabhy possible afterthe birth:
ich  the surrogale madler or ber husbaned, partoer or nelatives has no dghits of
parentbensl or cane of the child;
fd 1he surrogabe mosher of her husband, parmer or rebives bave no pght of
contzct with the child unless provided for in ihe agreement beteeen the
partiees
el subect baosectams 292 wicl 293, the serrogale mtherbood ngresment msay pal
be temminnted after el arilci] fertilsation of ihe sumegate meiher has wken
plice; and
(0 the child will bave no cladm for maimienance of of succession mgalns the
surrogaie mother her hushond or parter or any of their relstives.

{2hAmy surragnie motherhoed mgresmiznd that does not comphy with the provisions of
thiz Act i mrealid and aey child boom as a resuliof any action taben i execution of such
an arrangemment is for all pumpedes deemed to be the dhild of due wonan that gave berily
to that child

Tarminution of surrepate mstlerhood sgrecmemi

238, (1) A surropate modber who s alse a penetic parest of the child concernad may,
pt any fime prior o the lapse of a period of sixty duys after the birth of the child,
terminnte the surregnbe mothethood agresmentbey flmg writlen notice with the courd,

(23 The coust mrist lenminate the confinmation of the agreement in tlenns of secion
205 upon finding. after notice to the paries fo the agreement and o hearing, thed the
sisrogale meather Fas rolimizrly Ermmated the agnsemient and that she understanads the
effecis of tee rermrination. and the court may ssue any other appropriate ooder iFit is o
thie best intereat of tlse child,

{33 The surrozste modsws bows o labilny wo the comenissioning parents fiar
exeremg her nghis of lermination In ternms of this seotson, except for compensation for
ANy [EYITENTE mids by the cammisioning parents in terms af section

EMfect of terminution of surrigale motherhood agrecment

295, The etfect of the termimmtion of & surrogate motherhsod agreement m terns of
sexiion I8 | iha—

fal wher the agresmeit is erminoted after the child = bom any pareatal rights
wxihblishod in forems of seciion 207 ore fennmated and vesi i the sairragais
mther, hei hushand o pariner, i any, ar il nioi, the '..'\'IHI1]:|IH-Eil.1rl:I'|.E Tatlser:

fB]  where the auresment & termimited befire the child & born, the child &= the
child of the surropate mother, her lusband o parmer, ifany, or if nese, the
copmissioning fotber, from the moment of the ¢hild s birth;

B the surrogale moller and her hsband or pastner, i @y, o 1 oo, 1he
commiEsiming foiber, 15 obhliged o aocoepd the obdigatson o panenTloood ;

fall  sudbjoct te paragmphadal and o, e coamarisaboming pancsts bave o righes of
parenibood and cin oaly obeain soch mpeiis through adoption; end

fiep Hlﬁjh'-l i pul'ﬂ.ql_!nlphd Ferpuaiid phb, thie chihl hos oo clomm Fer madstenineeor ol
successkin apninsl the commaisstonimg parests or any of thedr relatives.

i
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Terminatiom of pregnancy

AW, (1 A surmamate mothechood apreement s lerminaled by a lermination of
preznascy that may be carried cul in wrins of the Cholee on Temuination of Pregrancy
Act, 19 (Aot Mo 52 of 1996)

(23 For the purpdses of the Choice on Termirafion of Pregnancy Act, 1596, i
decision to ferminate lies with the surmgate mother, taf she muost infonm e
conmissioning parenis of her decision prior to the terminnion asd consuli with the
comimissiomng parents befors the terminnion is camied oo

i3 The surropate mother incurs no lability 10 the commissicning parents for
exereisig her right o terminaie a pregnasey purssant (o this section excepd for
compensdion for oy payments msde by the commissioningparents in terms of seclion
301 where the decision (o femminate is taken for any reason ather than on medical

pronirnls
Fayments in respect aof surmopacy proshibiied

304, (1) Subject to subscetions {21 and (3), no persan oy I conection with o
surozaie motherhood agreemant 2ive o pROmise b give T any persoi, of receive (o
any person, & peward or compensation in ensh ar in kind,

2} Mo premise or agreemient for the pavment of any compensation te 8 surrogats
msatiier or amy ofher persan in connectiom with a somegate motherthood agreement orthe
expcution of such an apresnsent is enforceable, excepta ¢laim for —

fa)  compensation for expenses that relate direetly to the amificial fertilization and
pregnancy of the surmogate molher, the bl of the child and the confinmadion
uf the sumrezabe motherhood agroeeent;
Yiras of carnings suffered by ihe surogate mother g6 o result of e siemognte
b e %mhhhul?r e =
fel  irsurance bo coverthe sumosste mather for anyiBing that may lesd to deathor
dizsability brought about by the ¥.

(31 Amy person who rendlers & bana fids professionnl kgal or medical service with a
vigw 1I1.r. cunlinmatsmn of 3 surmogaie motherbood agreement in ferms of section 295
or in the exccution of such an agresment is entilled to reasonable compersation
therefir.

Iilentity of parties

ML {1y The bdemtigy wf the parties o comt procesdings with regand te & surrogate
muiberheod agrecment moy pob be pul] ished witlsout the wrisen eonseit of the parties
concenieil.

121 Mo person may pubiish sy factsthad reveal the identity o f n person boom s o resall
of a sarrogate isetherhaoc] agreement.

Frohillthm of ceraln acis

AmA g1y Mo person may asteficaally ferilise a wimnn m the execulion of & surogate
mlehond agreemant of render msistapce in such artificial fectalsation, unkess that
arlificial fertilization is awthorised by 4 court in terms of the provissons of this Al

{2 )Mo perstn mey moany way for or wilh @ vew b compensalion make Knswn et
mny purson is or might [.Hmil:ll_lp be willing o enter imio o stiTTErgiEle rsitherhos]
ETeC M.
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CHAPTER M
ENFORCEMENT OF ACT

Inzpection of child and youth core cenfre, partial core Gacility, shelier ond deop=in
cenlre

304, {1y A person puthorized by &ie Diector-Geserul, a provincial hend of social
-ll-rl.-clur.q'rwrlln'r a muenicipality miy enler any child anel youlh care cenlre, _p-|.L'|'li.|.|I cilre
faciligy, shelier or drop-in centze or my place which on reasonable saspicion is being
used as an mwegstered child and youth core centre, partinl care facility, shelter or
drop-in cenfre, n orier—

e i mspect that ceptre, facality, shelter or place and (15 management; or
i e ohserveor mierview any chibil, or catise a child oo be exammed or asssssed
by 2 medicnl officer, secinl warker, psychologist or psvehiniris,

(25 vy A dentiey eard prescribad by regulation must be inased o cach persos
autharized in tesms of subsection| |}

¢ When inspecting such a centre. fcilicy, shelter or place, a person swthorised in
teing of subsoction (1) muost, an demasd. produce such an identity card

{30 A person muthorisesd in temms of subsection (1) may for the purposes of that

fi)  determine whether the cemire, fheility, sheleror ploce complics wigh—

wREAE

(i} any simactural, sibsty, health and other reguitements as may be regquined
by aey lasw: ancd
{ivk the provisions of ghis Act:

i r|.~|:||.|irr: B person Lo disclose information, either crally or in writing, and either
alasnie it i the presence of a witness, abioul any act or amission which, on
reasonahbe suspEcion, nay constitute ae offence o terns of his Aol or o
breach of a provision of this Act or of & condition of pegistrintien, and reguine
that miy diselosure be ade onder oatl o affimuatien;

ey imspect, or question 3 person abowl any record or document thin may be
relevant for the purpose of parmgragph by

(] copry’ amy reenmd or &acament referred & oin [ﬂmgmp'h c) or remove socl
pecapd of docurment o make coples oF citracts:

fel  require o persan o prodace or deliver to n place specified by the authorised
pﬂ:nn-ag;:; reconl of decuinicid sefemed 1ni:|11pa:nlpgfn:ph u.-ﬁwrh: insgeetion;

[,f_,l- inspect, question a persen about wel if necessary remove, any articke o
sibstinee which, on measonable sispieion, moy hiove been ased in U
corntizaon of an olfence molerms of dos Ac or m I1F'Ei|l.'|‘.|il'ﬂ @ |'.|:I'\'I.I'i.'ihil.'l|‘:| ol
this Act of of & condition of registration:

it recond mformation by any methad, incloding by kg photographs o
muking videos or

fhe)  exeicise any dlber power of cany cal any odlser duly that sy be prescribed

{4} A person authorised m benms of subsection (|} musi—

) provide a receipl for any reconl, decument, arlcle oF substanee removed m
terms of subsection (3N} or () and

fied petwrn anything removed witha o reasonable penod unless seimad toe thie
plrpase o gvidence,

1531 A person authoriscd @ fenns ol subkection (1} muesl submit & noport to il
Dhrector-Creneral, the provineial bead of social development or a mimsipality, a5 may
he approprinte, on any mspection carmied out by that person i lerms of this seclion

0
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(iTences

05, 11 3A person 15 gullty of an offence if hat person—
fied  eommits an act an contraventionol the pralibition set sal n gection 12023 (1,
(4 A6, (T or (8]
i} controvenes a Em'r'i!'iiﬂﬂ of secdion 354), T4, 1368, 123000, (2) e [3), 127
133(1 ), 24%, 23001), 252.273,301,302 or 303,
el Tails o comply with section 12{3), 12093, 3702, 124126010 13401 ) ori2{5),
{if]  fuils o comply wilh 1 request in lerms of section 57 41

ERETEE

ik l:nn'ﬁ.'inu that a chudd iy alfemanve e has shseandesl fFrom or [Ebed b retirn
o Cheat gare, divectly or divecily counsels, induces or aids tas child ot i
refurn 1o such care, or larbours or prevents e chibd foosm e lnag i that
cane;

1) hinders ar gbstmyctt-—
{i} 0 policz offical or designnbed social worker in the execution of & warmmt

pssuexl i Berims of section 15102);
{ti} & polkce officinl. social woekes or authorisad officer when remnoeving a
chikd o iemporary safe core m berms of secton 15341 )

tml hinders or interferes with & person m fthe execution of afficial duties in ferms
of section Wk,

fd  Faibsw comply with arequestofa peersony i B execuion of his or er aflionl
dleties interms of section S04 ) or section 04 or fumishesfalse ar mesleading
information i sch p person when complying wiih s o reguesi;

ol fl|£|!']]f'!'lll.‘|.'lf£$ﬂ-ﬂ o B n pErsn nuthacissd in tenms of peciion SN 4} ar 34 ar
an assistant of such a person;

fpl his been issied with o written nobice as contemnplaied in section | 530 | land—
(i} mefuses to lepve the home or fthe plice where the child resides; or
(0 Bas contnci with the chald i contmvention of the wntben notice;

fgd  comtravencser Gl w o comply with an ender of o [ligh Coad, Diveocs Courg
in a diverce case ord children’s coun fssmued in terms of this Act, inclading
wectbon L3308, or contravenes or Fnls o conply with any conditon conta ised
- lﬂlldl J'll'h"Fl_

i} commiks an ocl in conimventionofihe prohibiticn sel oul in section 285 Lior

fo)  comnuts an got incontravention of the prohibitaons set out n section 2R ||

&) A person unfit o work with children is puiley of an offere: i that persen —

fall  aperabes of asasls moany way i operstmg a parial care facily, child and
woath care centrg, sheleror drop-in centre:

&) assumes the fosler care or temporary safe core of o child; or

& npnlies for the foster core. temporany snfe onre or adoption of o chikd.

k) .lpa-rm gmrdmn other person wiw his parerdnl rcspms:hlhtl:a amd riglits in
respect of wchihl, core-giver or person wha has ro parenin] responsikilities and rights in
respect of o child bul whisvaluntanly cures for the child estber idefnitely, lemporarily
of pnniudlr ] g:uilr;.' of an uﬂicm.l: |[1h| pmml ar care-giver or dher person—

11_ II.'I.I‘.l'a.': ol I.EIII."I.:I IJlL'I._'|I IP.T&FE'-.“- II.H:' '-IIII.l.I LU
tﬁ phandons the child,

(4} A person who i legally linble to mominin & child & guilty of an offence i’ thal
petsodt, whife abie o do so. s provade die cisid Wil adegoare food, ciotiiing,
lodging and medical assestance,

(5} A persan whe i the owner, lessor, nenager, tenant or ocenpierof any premisss on
which the conumencinl sexunl explolmonol s chibd s oocumed s gully of an offenes
w oi gakitisg anformaton of that occurence, fEils W promptly e

le steps fo report ihe oocimeince & the South Afpcan Police Service.

(6} Suhject to subsection (8], a person convicoad of an offence i o of subsection
u].. {28 (3) {4y of (%) = liakle to o fine or o impriscament for a period mot exceeding len
yeurs, of o both & fine and such imprisonment.

{7y A peraca convicted of am offence in ferms of subsection) 1), (2% (31, (4§ ori 5 imore
than once = liokle 1o & fine or impraonment for o period not exceeding 20 vears or 10
both a fine aad such imprisosment.

I
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(H) A person convicted of an offemes in terins of sabseciion | 1)) & i additbon toa
sriterioe for any other offence of whicl he o sle mey be convicned, lableto a fibe o
impeisonment for & perbod wot excoeding 20 years of 10 both a fine and such

s,

CHAPTER 21
ADMINISTRATION OF ACT
Hegaiations

At [ 1) The Minister may mrake regelntions regarding—
frai oy maker referred 1o sections 1640 and 253
¢ oy muther that may be presenbed by the Minster in terms of this Act, after
comsubtntan with the Mimsster far Juestice and Consttubimnl Developmend
where courts. court onders and the review of decisions by the cours are
regulated;

wh  codes of eihicnl proctice forpersons opersting and asssting n e operation of
wluilil anl FLI’IHFTEE‘E L-I'.“I‘.HFH partial vane Lacilities. :ﬁﬂwn arnd drogp=in

renirgs,
faly  provedures for the mterview of persons W be eofployied o engaged in chikl
i youtls core centres, partial care facilities, shelters and drop-in centres;
e} Hﬁ“nlh any other apcillary or incidental adminisrativeor procedure] peiter
11l & necessary o preseribe Tar the peaper mmplementatom or admimisins-
tion of this Act.
{2) Regulations made in terms of subsoetion (1) may—
fal apphy—
(i) penerally throwghout the Bepuhlic orm o ente gory of arens:
e gensally e all persons oF to @ enfegory of persois; o
i) genceally 1o all child and youlh care conires, partial care facilities,
shelters oF deop-in centres or 10 o category of such centres, facilities,
sheliers oF drop-in centres: or
if differentiabe between different—
(k] mreas or chbopories of areas:
i) pemsons or calézones of porsmms: or
(i) ehild snd vouth care centres, partiol care Facilities, sholiers of drop-in
centres o catepories of such centres. facilities. shelters or drop-in
colres.

(3 Begulations made in letms of subsection (1) may provede that uey person who
conlnavenesor Gils wy mmpl}' witlhia p-n.'l'."u-t-lm thereol s guilty ol an olTmoe axl liskie
o oonvichonio —

o) imprisanment for @ pericd nol exceeding bwo yenrs;
rh) e appropriate fine; or
ey boih a fine and imprisopment

Delegmtion of prwvers and duties by Minister

3NT. (1) The Mimester mny delesnte any power or duly assigned fo the Minister
terrns of this Act w—
fin)  the Director-Genzrol or an officer m the employ of the Depariment:
i) an MEC responsibbe for social developiment, by agreement wiil the MEC; or
myy orpnn of siate, by agresment with that m of siate
{1}.-";d¢|::§:m-;!!f1 i e ﬂ?’yulbsmmu.uj— g
fa) s subjectle any Bodlations, conditiens: ad divectionswhich the M ster masy
EITApsEsE;
i) rnl.:[ b 1 wiiling:
ey sy include the power o sub-delegare; and
fefd  choes ool divest the Manister of the responsibiliny concemming the evercise of
the poewer or the performance of the dury,
{3} The Mimister moy com firmn, vary or revais amy decizion alen B conssguence of’
g delepation or sub-delzgation in terms of this scction, subject o any rights thot mny
bave acerued wo-a persoi as o result of the decision.

LH
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() The Minister msy—
fad  mad dlelepnte a povwer or duty —
(ip oo neke regolgtions: of
(i} e publish notices in the (rcatre;
fB b any fime withdomy a delegation,

Assipmment of powers and doties by Minister

308, (1) The Minastermay assign nny power or dily assigned 1o the Minister in lerms
o Thist A T an !u'EEt'ru:qH.‘msihh.' Tor sacial l:inl.-ulu]'n'rlm[.h}' agreenseni with the AMEL

(2} An assigmment in lenas of subsecton (11—

fead  Lesueol i any limitatioes_comditivns and directions which the Minister may
BRIk,

{6 must be i wriiing;

fed  may include the power fo delegaie: pnd

fa) does pe divest the Minister of the respousshility concerming the exercise of
ihe poswer o il per Barmancs of the daty,

13 Tlae Miigistes may confimm vary or revake sy docicson taken in consequence of
an assugnmant ia beens of this section, subsect 1o @y rights that oy have accrsed 1o a
person as a result of ihe decizion.

(4] The Minisier may—

fand mol asign o power or duly —

(1) o make regulations; o

(i) b pu|:||u|: naices m the Gasciie;
B ab sy time withdeaw an assignment.

Dilegation of powers anil dutics by MECs for social development

M 1] A MEC For socinldevelopmenimay delegnie nny power or duty nasignedio
the BAEC i lerms of thix Acl to —
fird  the proviscial bead of secial development of an-officer it enuploy of the
|'q'|.rl."r|'||.'u cieemed; oF
i any orpan of state, by i with thag orpan of state,
(3 0A detepatin in ks of sabsection | | =
fig s subject to any limitations, eonditiors amd directions which the MEC may
e
(i) mast be inownifing;
{ﬂ} Iy i bbb Eﬂ.‘-u’ 1 suh-dEbEg:.LlE;:und
fdl  does nod divest the MEC of the responzibility concerning the exercise of the
poaver or the perfomaance of the didy,
¢4 ) Thae BMEC may confiom. vary oe fevoke any decisios laken 0 comsoquence of 3
dlegation or sub-delegatson m terms of this section, subjec (o any nghts dsat may have
peervied o & person a3 @ resalt of the decizion
{47 The MEC mey—
fad ot delepatea power or duby g pabdish naticss in the Grazeve pnd
(ot any tinee withdrmy a delegation.

]]rlmllir- il Fm:nmi dluties by Director=-General

I 0] The Darector-Cnerd sy delegate any power o Gty assigned to lim or her
i terms ol Uins Act —
fag e ofTeinl in e cmploy af the Degartizent,
¢Bi Ry OTZAN Of SLATC. By apfecTHent Wil thal organ of s1an
(21 A dibegation in s ol subsection {1 —
f) B subject i ony lmintions, condigions md directions which the Pirectors
Trenerl mny mpoese;
by st be i owridisg;
B may ieclle the power i sub-delkgate, in the cese of a delegation i emms of
subsection [ |65 and
fa) s o divest de Director-Coneval ol the responsibility conceming the
exercise ol the power or (Be performance of the duly

18
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131 The Director-Geeneral may —

i eoafim, vary orreveke aov decision ken in consequence of o delegation or
suib-delszateen s termes-of this section, subjest o any fghls kst may ave
avinigd o a person as 8 resull of the decision; and

fhi: &l eny time withdraw s delegation

Dedepation of powers and dutics by provincial heads of social development

00 00p The Flrl:n.'inl;iul head of social I.Ju'-'cll:lprrlnrl iy delegabe amy power or ety
amigned o him or her in terms ol this det te—
i offieer in the employ of the provines coneomed:
B any ongan of stan, t;;.- et with that organ of sute.
12 -\d:h:g;admn in terms of subsection (F—
fal s suhiect to any limitetions, conditions and derections which the provineinl
e ey impose;
FhE mast b in wilinge
feb my inelxle the power o subedelegate, in the case ala debegation in terms of
subsection (1B and
fdf does not divest the provancinl head of the responsibility conceming the
caeiss ol the power o the pecliormanes of the duty
{3) The proviecial hesl messy —
uy  confirm, vary or revoke any decision ke in consequence of o delepation or
sub-tefepation in termis of this seetion, subjeet te any nghts that may ke
acerued e persan 05 o resalt ol the decision; and
Syt willhdraw o debépation,

Ageney agrecments

31215 The Mimster may, subject e the departmeniz] strategic plan, enter imio an
agrecment with o distnated child prqﬂntlhlulrgmiﬁal i ar other ppprupriam: persan,
for the provaston of any service thal moy or must be prosided in lenns of thes Azt by
such omgamsation a1 person an an aamey s,

|:1] The Mlimsier iy d.eﬁug.ﬂe W suich urgmliﬁqlmq (I PETHm sl pHYWErS andl dumies
in terms of this Act as may be pequined for the proper perfosmance of the servies,

31 Seetlon 307 ead with sueh chiinpes as il comext nany reguing, applics i espec
of any delegation in terms of subsection (2}

CHAFPTER 12
MISCELLANEQUS MATTERS
Amendment of lans

J13 The laws refermed (o i the seeond solumn of Schedule 4 ore bereby nmended 19
The exlent indicaled in e hed colwmn of the Schediile,

Transithonal matfers

J14, Arything done in tenme of a lnw repealed in tenms of section 313 which can be
dione in ferms of o provision of this AcL nust be regarded as having besn done in femms
o that prirvision of ihis Acl.
Short title and commencement

Z15. This Act is called the Chilcken™s Awel, 2008, and takes effech oo date fixed by 1he
Prsident by proclamation lis e Gozerne,

20

A5

A1



i R

I

g :.;,_..-
FE

=T

'

H :lqi'l

e Pin, TE94 GOVERNMENT GAZETTE, 19 1UNE 2

Aci B, 38,2005 CHILDREN'S ALUT. K

SCHEDULE ]

HAGUE CONVENTION OMN PROTECTION OF CHILDREN AND CO-OPERA-
TION IN RESPECT OF INTERCODUNTRY ADOPTION (29 Moy 93)

{Tuble of Contents

FREAMELE

CHAPTER | —SCOPE OF THE CONVENTION

CHAPFTER Il —REQUIEEMENTS FOR INTERCOUNTRY ADOPFTIONS
CHAPTER T = CENTRALAUTHORITIES AND ACCREDITED BODIES
CHAPTER IV — PROCEDURAL REQUIREMENTS IN INTERCOUNTRY
ADOTION

CHAFTER ¥V RECOGHNITION AND EFFECT= OF THE ADOPTION
CHAPTER V1 = GENERAL PROVISTONS

CHAPTER YII —FINAL CLAUSES

The States signatory to the present Coaventson,

Hcl.'ug,m.'ing that the childl, for the fell ol hammomions dz'.-‘clupnﬂ'pl of s or her
pers onality, should grow wp oo family environment, o en stimesphese of happiness.
bove and ursberstommking,

Recallimg that each State should take, 53 & matier of praosity, npproprisio nesyes io
aaalibe the elvikl fo remnasn in the cane of his oe her Sanily of prigia,

Becogrizing that imter-country adoption may offes the advaptage of a permment
furnily to a child for whom a suilehbe family cannot be fownd in his or her State of origin,

Canvinced of 1he necessiny 1o take ineaslires b eosure Ml inler-country adoplionsan:

T T L P B B e B RN PRt I i L e | O vy o i S P
B T IR R BIICN TS 0 U RILL SR WL FRGRAC AT LS A T iR TG g i,

and tes prevent the abduction. the zaleef, or matfic in childen,

Desiving o estabdish commean provigens fo this effect, @king ink scesunt the
principles st fodth 0 diferialions] mstiintents, o pa.ﬂi:ulur the Upitedd MNalsms
Convenisn on the Raehis of the Child, of 200 Movember 1959, and iBe Loided Mations
Declaration on Soeclal and Legal Principles relating v the Prodection and Wellae of
Children, witly 5pecinl Reference o Foster Placeiwent and Adoption Matwonslly and
Istermnticnally (Creneral Assembly Resslition 4153, of 3 December | 9851,

Hove agreed upon the following provisions—

——

CHAFTER I—SCOPE OF THE CONVENTION

Artiele |
The ohiecis of the present Convention mwe—
L o) fo establish safisguards b ensure thal mier-comiry adophiors ke place in the
L best frderesis of fhe child amd Wil nespect for his o her Rundamentad rghts as
I recgidzed in dntesational lawg
) e pstablish o gvslen of co-openition amengd Conlracling Sl b epsire
that those safeguandsare pespected 2ol toenshy prevent the absduction, the sake
o, oo traffic in children:
fol to secure e pecopnition n Coslrscting States of adoptions made in
accotdancewill the Convenlon.
Article 2

(1) The Convention shall apply whire a chilcd habisally resicdent s one Contracting
State | "the Siateof arigin’) has been. isbeing, o is o be moved fo apather Contracting
State {"the receiving State’) either after lis or her adoption in the State of onigia by

-EpElscs or a person habitaally resident o tee meceiving State, or for the purpeses of such

an adoption in the receiving State or m the State o f origin.

{2} The Coavention covers oaly adoplions which create & pennasent parent-child 3

n!l.nlirm.':hip.

LA

L
23

15



63 M, IE4d GOVERMMEMT GALETTE, I9NINE G

Aect Bo, 82008 CHILERENTSALT, 20048

Article 3

The Convepfion cexses o npply if the sgreements mentonsd in Asticle 17,
sub-parmgraphe, have not bean piven before the child ottnins the age of eighteen years,

CHAPTER 1 1 —=REQUIREMENTS FOR INTERCODUNTRY ADDPTIONS
Artcle 4

Ay plopd o witdin e siaope of the Conveaton shall ke pacs only fhe compstem
authorities of the Staie of origin—

f) e esinblished st the child is adopgable; 10
b hove determamed, after possibiliges for placement of the chililwitin the Siae

ol origin have been given due consideration, thal an inber-soumniry adaplion is

in the chald™s best imferesis: amd
fep Bave epsarcd tal —

L1} thee persens, inslimtions oed suthormies whess coissent & necesaary for sdopiion, 15
have been counseliod as may be pecessary and duly infermed of the offeets of their
consent, im pariecular whedlsr o tot an adoption will result in the emination of the
leyn] relntionship belween the child and s or her Bmily of origing

{2} such persons, instilalions and authogities Save piven their consent freely. m the
regured fepal forim, snd expressed or evidenced b writing, 2

(3} the eansenis have nol been induced by poyment ar cuqnpumntim ol my kind oncd
have not been withdrmm; and

() the consent ol the mother, whens requinsd, fas been given anly after the bith of
the child: and

() hove enssred, having regand 1o the nge and degres of matriey of the child, that 25

1] b o s s bodn coummse e and dildy Infemmed of the effects of the adoption aod
o fis or her consent i the n...lnpl:i_-.m. where sueh conséni is r\equired;

(2 eomsiderntion has heen given o e chik's wishes and apisions:

{30 the child”s consent to the adeption, where such comsent & mumed, has been given
frealy, in fhe requined legal Form, and expressed or evidenced in writing; and

) such consenl ks nol been induced by payment of compensation of any kind,

Artheli &

An adoption within the seope of e Convention shall izke place only if the competent
anithariiss eff thie receivimg Smale—
{u)} Five detenmined thut the prospective sdoplive parents are eligibke and saifed 35
Lo adiopl;
&) have ensared thai the prospective adoptive parents buve beon connselbad as
mavhe mecsssany; amd

e} have dﬁﬁr}qlmﬁdﬂn&ﬁg chilel 1= or will he sushorized 5 enler aml reside -

CHAPTERI—CEMTRAL AUTHORITIES AND ACCEREIMNTED BODIES

Article 6

{11 A Comracting State shall desigrace a Central Authority to discharge the dutics 4%
winich ome bposed by e Convention apoi such aathoitics,

(1) Foderal Staks, States with more thas one wpstem of bw or Siates hinviig
srbonsomous erritorisl umits shallbe fee o appointmere than one Central Awtherity and
to specil the lernforil or personal extent of their fonctions, Whene & State has
appointed move than ane Ceptral Authoricy, it shall designate the Centml Authogitye (o 540
which ony communication may be sddressed far fransmission o the sppropnate Central
Awthority within that Staie.
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Artiche T

(1) Central Authorties shall co-operate with cach ather and proisote co-operation
amengst the competent authorifics in their States to protect children snd (o achieve the
other ohjgets of the Convention,

(25 Theey shall ke cirectly all sppropriaks measimes b—

i} provide miormation as @ the laws of thelr Sales concerning ndoption and
other gemerml informdtion, such s siatistics and standard forms:

k-l::'p one amber informed about the |.1|:_l|.-rlllur1 ol e Convention and, a= far
s poesible, eliminate any ohstacles o s applcalion,

Artiche 8

Ceitral Authorites shall ke, directly ot through public mrbanties, oll sppropoiiane
meastmes o present uaproper fnanciz oo ather gaim o commection with an adoptionand
Lo deder all practices contary o ihe objects of dee Convention.

Article 9

Cemirad Amthorities shall take, directly or thragh publie sithorities or other bodies
duhy aceredited in their State, oll spprogriate mensares, in particular to—
fap colbect, preserve and exchange mfrmation about the stuswn ol tee childand
the prospeciive sdoptive parents, =0 far o5 B pecessory b comphete the
adaprisn

) facilitate, follow and expedite proceedings with a view o obiining the 2

adapii

wy  promote the development of adoptioncosmsal ling omd post-adeption services
in their Snjes;

) provide each other with geneml svaluabion reports aboul experience with
Inler-cowalry pdoplion,

o n:-|1|3.'_. in =0 for as E:.pem'itqad by the law af their Strte, o justified equesis
from ether Centrul Authorities or public aubactses for infonmation abeut o
particalar adoplion sitation.

Artlcle 10

Accreditation shall saly be. gramed to and maintained by Bodies demossieating their
conpedence 10 cermy oul propecly the wsks with which they oy be enfrusied,

Article 11

Am accredited hody shall —

fard pursie only non-prmofit chjectives accerding o such canditions and within
such limitsas may be established by the competent authorities of the Stute of
agcereditabion:

fi e directed amld stalfed by persans quaalified by ther ethical stasdands and by
Ermining or experiaes o wioek in the Geld of mer-countre sdeption; s

fed  be subpoet o sapervision by competent outherities of that State o 1o i1
composition. operation and fimancial situation,

Acrticle 12

A bty secredied m one Conlracting Sinle may ael in anotherContmacting State only
if the commpeteat authorities of both States have pathoraeed it bo do so.

Apticle 13

Thedesigmtionof the Centmal Amtheriticsand, where approprisie, the extent of their
funcrions, as well as the names and addrwesses of the accrediesd bodies shall be
commnicated By cacl Contractisg State 1o the Pamanent Bureau of tse Hazse
Comlerences an Private Intermitional Law,

ey
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CHAPTER IV — PROCEDURAL REQUIREMENTS IN INTERCOUNTRY
ADDFPTION

Article 14

Persons habitually resident m s Conbracting State, who wigh @ ndopt & child
habatunlly residens m another Contracting State, shall apply to the Central Authority in
thbe Sdate of their hubimal residence,

Article 15

{ L I the Central antharity of the receiving State is safisticd that the applicants ane
cligible anil suited to udnpt, it shall prepare & repont incloding informeation about dheir
identity, eligibility and suitability 1o adopl, beckgeound, family and medszal lisiory,
so¢ie] epvirmmment reasons S adoption, ahility 1o undertake s inter-conntrysadoption,
as well ms the charscteristics of the children for whorm they would b qualifisd to care.

{2} 1t <hall ransmi the report o the Central Authorsy of the Siate of origin

Article 16

(11 D thee O entrad Anthesity ol the Stave ol ongin s satisfied thal the child i adopanble,
it shall —

() peepare a reped iochading informantion aboit bis or her identsiy. sdopeabality,
ackgroamd, social envirommeenl, Tumily Ristory, medicid histosy inclidimg
bt o the chald™s family, and any special necds of the chikl:

{bp give due vonsideration i the child’s upbringing end o his or her clanic,
pedigoais Al culiural background;

i3 ensure that consents have been-ehtgined in accordnnee with Article 4 amd

iy delermine, on the basis in particulorof the reports refating to the child and the
praspective adopliva parents, whether the envisaged plocemsnt is in the bes
inerests of the child,

(2 I skl mansmid 1o the Contral Authonry of the receiving State s report on the
child, peoal that the neceszary corseals have been obiained and the reasons for 6
determinationan the placessent. taking cane nist to reveal the dentityaf the mother ad
ihe father il in the State of origin, these identitics may not be disclosed

Artiche 17

Ary decision in he Stabe of origin that o child shoold be entrusied to prospective
adoptvve parents may only be macde i —
gy the Central Authonty of sat Stabe has enstised that the prespective sdoplive
parents aprse;
i the Cenmal Autsority of the receiving Statehas approved such decision. where
guch npproval # required by the low’of that Staieor by the Centrol Authority

ol the Stte of argin;

i b Cenmral Authorities of both States have agrecd that the adeption may
procoed; wnd

i it haos been determined, m secordonce with Ariicle ¥, that the prospeclive
adopsiveparents are efigible and smited o ndopt ond gt the child s orwill be
atthorized w enterand reside permmnently in the mosiving Sate,

Artiche I8

The Central Awthoerities of both States shall todoe all nepessary steps to abtain
pemizsion & the child o leee the State of origim and to cnter and reside permanenghy
in the reeciving Stote

il
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Article 1%

{11 The trunsfer of the child to the receiving State may only be camied out i the
requirements of Aricle |7 bave been satisfued.

{2y The Central Authonties of both States shall ensure that ikis tmnsfer tokes ploce
secure and approprintecinoumstanesamed, iF pessible, i the company of the sdoptive or
R pEchve a-l.hlpti'p'-: el

(3 IFthe lransfer of the chikf does not take ploces, the reports referred te i Amcks |5
wnd 145 are d be sent back do the aetbiorities who forwarded them.

Articke 2

Uhe Cenral Authosities shall keep each other informed obout the adoplion peocess

and the mezsires aken Lar complede i1, as well as absuil e proress of The placement i
a probationary pedod ks regquinal.

Artiche 21

Whiere the a WM 1% Tt lace after the transfer of the child & the receivin
:-.lal]-:]aml 'iﬁp'jf I]lﬂl|I:II:.4I.|.'||1?:;. Arlljunmt_!.-' of an 511311; {rmtillﬁ n:l-.alrlmul.ﬂd-m h'placmﬁ%
ol the ¢ hild with the prespective adoplive parents & nol in ke child's besl interests, such
Central Authority shall tuke the mensunes necessary o protset the child, in particular--
farp Aoocouse the child to be willidrawn from be prospective ndoptive parents and

to nramge lempaoamry core;

(& in consultation with the Central Anthority of the Stnte of origin. o amngs
without delay 3 new placement of the child with o view L adoption or, il tlns
is ol appropriale, fo arrange alternative long-temm cape: an adoption shall ot
taks ploce wmid the Central Authorigy of the State of origin has been daly
imtormed concaming the pew prospective adopive parenia

@ s 0 lest resor, 1o arrange the retarn of the child, if’ lis or her interesis sa
require,

(21 Having regand in partbou larto the age and digree ol maturiny of the chikl, le o she
shall be comsulted and, where approprisfe, his or her corsent chinined in relation o
measieres 10 be tnken under this Amicle.

Article 12

{13 The functions af o Central Authority nmder this O hapter may be performed by
prabkie suthorities or by bodies secredifed under Chapter TIL 1o the extent permatted by
the law ol ils State.

(21 Any Confracting St may declane b the depositary of the Coovention that the
functioes of the Ceniral Authority under Articles 15t 21 may be performed in that
Biate, fo the extent penmitbed by the low and subjectio the sapervision of the campetent
nuthoritics of thnt State, alse by bedies or persons who=—

fa} meet the requinmments of integrity, professional competence, expenience and
accaimiability ol tat State: and

(B are quahified by Uk ctlical standards and by aining ar esperienee o work
in the fizld of mbercountry adopbien.

(F A Contracting State which makes the declarsticn provided for 1= paragraph 2 shall
keep the Pernaner Bueau of the Hapoe Confesence on Private Internatioanl Law
informed of the names and sdissses of these bodies and persos,

{4) Ay Contracting State may declane to the dopositnry of the Comvention te
adoptions of children habitually nesidoisd 08 terrifory oy only take place if the
famctions of the Central Authonties are perfoemed i accordance with paragraph .

{5} Mobwithstznding any declarationnsde undee paragraph 2, the reporis provided fo
in Articles 15 and 16 shall, in every case, be prepared unider the responsibiliny of the
Ceniral Authority or ather suthorities or hodies n accordancc with poragraph [,

iy
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CHAPMTER YV — RECOGNITIONAND EFFECTS OF THE ADDPTION
Article 23

{1}Anad t:m“.uﬂrdbjm..ﬂemﬁmu—r&' sy ot the
having been made in accordancewilh the Convention ahall be recognized by operalim
of lnw' In the other Comiraciing Siabes. The denilicoee shall specify whan amd by whom
ihee ngreements urder Articls |7, sub-pamenaph ¢, were given;

{21 Ench Contraciing Siate shall, ot the time of slgnoune, mification. seceplance,
approval of geosssion, notify e depositary of the Convention of the identity and the
functicns of the silkorhy ar ibe authorilieswhich. inthnl Siale, are competent to make
the certiticntion. It shallalso nolify the depository of nay modificatson in the designation

of these authoritkes,

.-..-I the Binke o the adarsces ae
o1 ko Stake 15 adops

Article 74

T recignition of an adeption oy be nefused in o Commcbing St anly @05 the
uﬂl icT _i:imlni{ﬁtbr conirary t its |'u.|b'|ir: Fn]iL-_l.'. tnking ino accauntihe hest interests
ul the <lu

Article 25

Any Conlrasting Sinte may declare o the depositry ofthe Convention that ot will nog
b boumd wnder this Comvention o repognies advptivn: made in sccordance with an

ngreement concluded by lpplir_uridm u:l'clrl.ic|e 39: Eu.rnmh ”‘m
Article 1o

i 11 The recognition of an sdoption includes recogration of
fal  the legal parent-child relntionship betwsen the child and his or her acdoptive
paremis
(B porenial responsdbility of ihe adopeive panenis o tso clld:
the termination of a pre-existing legal relationship between the child and his
of her mather nnd fother, ifthe odoption has this cfeet in the Contracting Sate
whiere it was made.

12§ 1o the case of an adeption having the effed of lerminating o pre-cuisting legal
parent-child relntenship. the child shall enjoy in the receivimg Stule, and in aky osher
Contractng State whers the adopiion 3 resogmeed, rghts equivalent io thess resulting
from adoptiors havieg thiz effect in each such Stote.

131 The preceling paragraphs shall pot prejiedies the application of any provision
mawe Favomrable for the child. in foree in e Contracting State which recognives the

acloprion,
Artiche 27

{11 Where an adoplion granted in the Sinte of ongin dees not have the eliect of
terminating o pre<existing legal pareni-child refaiionship, 5 ey, ke receving Slale
which recognizes the adoption under the Convention, be converted inle an adapben
baving such an efect—

gy if e ko of the receiving State so penmits: and
iy A e consents rederved s dn Arbiche 4 sub-parennls coand d Jhave Been of

are given for the purpose of such an edaption,
(20 Article 23 applics 1o he decision convaming the sdoption

CHAPTER V1 —GENERAL PROVISIONS
Article 24

The Camvention does not affzct any law of a Sisie of orgin which requires that ihe
adoption ol child habitunlly resident within that State inke piace in thut State-or which
probibits tke child's placement in, or trnsfer te, the receiving State prior o adepion,

]

n
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Aortiehe 2%

There shall be no contact hetween the prsspective mloptive parenis and the child’s
parents or any other person who has care of the child ungil the requaremsems of Aticle 4,
suh-paragraphisa to ¢ and Aricle § sub-paraamph a. have been met, unless the sdoption
tkes place within o family er mless the contact is in comphance wath the conditions
estmblished by the competent puthority of the Stabe of crigm

Avrticle 30

(11 The competend sutbenties of 8 Controcting State shall esare that infoometion
held by them conozriming the child’s ongin, in paticular mfonmation conceming e
idemtiny of i or her parenis, ms well ax the medical hisior, @ preseryed,

(2} They sluall ensare thsat the child or his or bher representative has oecess to such
information, inder appropriibe guidanoe, i ose Gar ag s permitiad by the Loy of that
Sdate,

Article 31

Without prejudice to Article 30, persounl dois gathered or transmitied under the
Cimyvention, especially didn mefemed toin Artecles 15 and 16, shall be vesd only for the

purposes for winch they were gathered or trapsomitied
Article 32

(1) Mo one shall derive anproger Grsmeisl or oiber gain from an oetiviey reloded to an
inber-cruminy mdoplioen

(2} Only costs and expesses, incdhadmg rensonnble professienal fees of persons
invalved in the adoption, mav be chorged or puid,

(3} The deectors, administroters and employses of bodics invoelved i an adopdion
shall nol recedve nnention which (s unrdasonatbly bigh 6 oelatlon i services
rendered,

Article 33

Apompefent nsthority which finds thai any proviseon of the Convention has nob been
mqmed ar thot there is & serious msk that it oy nol be msptch:d. shodl immmedintely
iniorm the Centenl Authonty of fis Stade. This Central Authority shail be responsible foe
en=urimg thoi appropriate messures are tnken

Artiche 34

I the eompetent mathority of the State of destinotion of o Secament so mequest, &
trazslntion ceriificd p being in conformity with the oniginol mmst be furnished. Unless
ofherwise provided, the costs of such ransletion are 1 be bome by the prospective
peloptive parents

Anticle 35

The conspeteat authorities of the Contsacting States shall pet expedstiousky in the
process of adoption

Artick Ji

In relnten (oo State which hes tan ar more systems of law with regand o adoplion
ppplicable i different temsorial iy —

@y sny peference to hakbiteal residence in that State shall be construed as referring
Loy Babifual residemsos: ina terrbcial umi of thal Siake,

iy sy referenes o the loevwe of it Stase shudl be constraed as rederring v e law
in fogce in the rebevunt ternitorinl unit

fed  amy reference b ihe compelent sathorities or o (ke pabbic mibonities ol that
Stite shall be constmied as referring te those authorzed e aet i ke relevani
terriborial unid;
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fal woy reference o the accredited bodies of that Stele shall be construed s
referming to bodies secredited in the relevant temitoranl unit

Artbcle 37

I relation to & State which with reg_n'rrhn nolopetinn hias B oF mare svetsms oo leor
applicable to differsnt categories of pesons, wny reference to the law of thal State slall
be constmed 45 refemng e the legal system specified by tbe Inw of that State,

Article 34

ABatewithin which differentiemitorial units have their pom rulesof lw i,nre:.l're.,:tnf
salinpition ahadl par e Bonnd b apply the Comventionwhene o Seaewils o o fad syetem
of Tow wonkl not be boumd e do &0,

Article 39

{1 ¥ The Comverstion does pol affectany miemational instrument (o wlaich Conlracting
Statesnre Partica amd which contnins provisionson matiers govenwsd by the Convention,
undess o ooty declaration s inade by he Stales Partbes i such metriment.

{25 Ay Confracting Stale may ester inbo agrecmenls with ane or more other
Cantmcting Stales, with o view o improvingthe application of the Corvention i their
rubieal relofions, These ogreements may derogaie only from the provisens of Aricles

B4t |Gand 18102 L The Stateswhich have conchuded such an agreement shall transmi
i eopy o the deposivary of the Conventlon

Arthcle 40

No reservation o the Convention shall be permitied,
Article 41

The Convention aball spply ioevery ense where mb sppleateon purkume o Artisle 14
luas been received after the Convention has entensd inbe fosce in the necerving State sned
the State of arigin,
Acrthele 42

The Secretury Cieneral of the Hogue Conberence o Private Intermstiona] L sball al

regitlar mtervals convene o Specia] Commmshon moonler fo peview the practical
orpreration of tee Conventuon,

CHAFTER VI — FINALCLAUSES
Artiche 43

i 13 The Camverton shadl be open for signature by the States wheeh were Members of
the Hapwe Conference on Privede Intermationnl Law s ihe fime of ils Seventeenth
Sesaion and by the other States which paricipated ik that Session.

f3p1n shall be mified, accepted ue approved and the nstriemsents of catificatiog,
avceplanee ur approvil shall be depostied wiih e Minksery of Forelpn Affiirs of the
Fomgadoim of the Mutherbands. depostiry of the Ceawvention.

Artiche H

(1) Any other Siat may accede 1o the Cogvention alber if has emered inte force m
aocordance with Arlicle 4. paragraph L

{2 The imstrument of secession sholl be deposifed with the depostary.

131 Such acession shnll hove effect only as regards the relations belween the seceding
State e these Contracting States which have nol rased an abjection i its sccesson in
tle six months after the receipt of the notification relerred o = sub-paragraph b of
Anicle 48, Such &0 ohjection may lso be rvised by States at the lime When they mtify,
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accepl orapprive the Convention after an sccession. Any sich objectum shall be
rwified A Lhe depositary,

Artiche 45

(13 IF a Sisbe has too o more femtoral umits i which differest systamns of lay ane
applicable i relntion to motters dealt with in the Corvention, il may at the time of
5-:ia;|'|.a1|.|.|r|:r redalcain agcepanoe. qppﬂﬂ'ﬂl ot aceessim declre ihal ths Convention
shall extersd o abl dis erritonal units or oedy 1o one o more of them asd mey modify s
declaiarion by submdning another declamiiong & any wine.

(2} Any such deolaration shall be notified o tee depositany and shall stile expressly
the temwiteriol units in which the Convention appliss,

{311 & Seale makes no deckarsten under thas Ariicle, the Comventinm is Lo exgend ©
all terntorial unils of ilsar Scaie,

Avrtbcle 46

{15 The Canvention shall entér inlo l'|.1r-|.|:'|.11t[I1c first iy of the momth f{l_”l:l'ﬂ- ing the
expiration of three months § fber the deposit of the third insiniment ol i boatos,
acceplance or spproval refemed to mn Article 43,

{2} Thereafiz r the Convention s5all enter inio foree =

fal fion each Seate ratifving, accephing of appeoving il subesquently, o aecsding bo
it on the firgt day of the month following the expiration of theees monils afier
the depositelits msirament of patification scoeptaned, appreval or aeceasjon;

r'ﬂ;,l fowra ternitermal umd toowhieh the Convenlion has been extendedin |.'|.:-11I'|:l'r|'||.i|.‘3,l
with ArtscledS. on e s day of e ool fofowing the experation ol tiree
miciths after the molificetion refered to o that Article.

Article 47

(0 ) A Seaoe Party to the Convention may dencandcs i by o notificaton i writing
midressed 1o e doposilery
() The desiuneiation take 5 efleet on the first dey of the maah follvaang the expiration
- of twe lve maonths atter the notification is received by the depositary, Whese a longer
“penind foe the denunciationto take effeetis specified in ihe notification. the denunciation
ke cITeciupon 0w El.pi.r.m:m ol such longer pt'nud afber the oGt is received by
the jtary,

i -j.l'lhlr-“

" The depasitary shall notify the States Members of the Hages Conferencs on Private

*'-Whﬁ, the other Sia les which porscipnted in e Sevemteenth Sessionand the

Btnies which luve scceded in accordames with Anticlie 44, of the following —

E % Sk Ih: signmures, ralificntions, noceptances and approvals eiered i in Ariele

ﬂl‘.l Euu:lﬂtﬁ:uu ariel u|:|,|u|.'|||.1|r.-|. raiged b aeeesnons referped o Articke 44:
fl:]‘ the date on which the Convetlion eners Mo foree @ accardasee with Aricle

PP
fﬂ Eﬂurlmﬂnnl umd designations referred to in Acrficles 12, 35, 75 and 43;
s fel  the agreements relamed & m Astecdle 39
S the denuncistions referred to n Adicle 47,

e :','i'-.""-'" witness whereo! the undersigned, belbg duly auiborized iberete, have sigeed this

Y

o L TP
- .! m"“m

“Dape ot The Hagise, cm the day af FHom= m the Engled and French
hoth lexis hixing :q'u-:EI!.- mifhenbic, ina mnu:ll: opy which shal| be deposiied

'Eﬁ_l wrchives of the Govemnmeni of the Kingdom of the MNetherlonds, and of which a

=y ﬂhﬂﬂp}' shall be genl, through diplomatic chunnels, o each of the States Members

'"-'L. “Lif the Hague Cenference on Privale lnternations! Law al the dale of its Seventeenth

muﬂ i each of the other Siates which participated in that Session,
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SCHEDLULEZ

HAGLE CONVENTION ON THE CIVIL ASPECTS OF INTERMNATIONAL
CHILD ABDUCTION

(Tuble of Contents)
PREAMBLE
CHAPTER 1; SCOPE OF THE CONYVENTION
CHAPTER 1 CENTRAL ALTTHORITIES
CHAPTER 11I: RETURN OF CHILDREN 10
CHAPTER IV RIGHTS OF ACCESS
CHAPTER V' GEMERAL PROVISIONS

CHAPTER VL FIMAL CLATISES
13

Tl Suates slgnatery o il present Comvention, Flrmly sonvineed thai the inlacats of
chibiren are of paramois) iinporiases in matfers relating 1o thelr custody, Desming Lo
peobect childeen infernationally from the heemiful effects of ther wrongful remeval o
setention amd (o establish procedures o ensure their pronspd neturm < the Stete of their 20
habitun] residence, as well a3 to secure profection for rights of necess, Hove esalved to
concimde a Cotvention fo this effect, and have agreed upan e followingprovissmns —

CTHAPTER I —SCOPE OF THE COMVENTION
Arthele 1

T abjects of the presem Comvention me— P
i b secwne the prompt retm of children wrongfully semoved 1o or retatned in
any Confracting Siale: anc
b booensine Uiat rigbits of custody and of seeess umder the law of ome Contescling
Stote ane effectively respected in other Conlescting States,

Artiche 2 E ]

Conlraeiing Stmicsshall toks all approprisie mensieres W seeirs witlin theirlerntories
e mmphemenintion of the ohjeets of the Convontion. For this puspose they skall use the
msl e xpedilions procedures available,

Artlele d

The remmoval oor the retention of @ child & oo be comsidered wromeiul when e a5

&, itidin bronch of Aghts of cusivedy attributed o 0 persom, an instilution or sy
idher body, eitherjomthy or alone, under the e of the Stsde in which the child
wis hibitually resident immedsately before the removal or retention; and

b atthe time of remaval orretention these rights were actualby exercised, either
Juintly or olone, or would have been so exercised bat for the removal or 460
retentinn, The rights of castody mentioned n swh-paragraph o nbove, moy
arise o perdculor by opematen of low or by peason of @ judicdal of
adminisrative decision, or by reason of an agreement having legal effec
tider the Tow of thar Stade.
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Article 4

Tl Comventios shall apply o any chikl who was haobisaodly reaigent inoo Contrcting
State immedintely befare any bresch ol cusiody or access: rights. The Convention shall
cense to apply when the child atininsthe ape of [Hvears

Artiche 5

Fir the purpeses of this Comentioe—
g ‘nght=ofcesody” shall include nghts relsting 1o the core of the person of the
chikl and, in particular, the right o determine the chikl's place of residence:
b, Crighisof accesa’ shall inchude the nght to take a child fora bosted pesiod of
time be o plice other than ke child's hahitual residence,

CHAPTERTI-CENTRAL AUTHORITIES
Artich &

A Contraciig Stabe shall demgnatca Central Authorty o dosclang e the dutics which
arg impased by the Canvention upen such miborites.

Federal States. Sates with maere than one system of law or Stabes hoving autonomsous
temmitorinl orgnmisptweas shall be free o oppaint mare than one Central Auihority and fo
specily e lerritomal extent ol theirpowers. Where o State has appoinied more than ane
Cemlral Authority, i shall desbprate the Cemral Aadociny o which appliations may b
alireszied for irmmsmission 1o the ppproprings Ceivtrn] Authority within that State,

Article T

Central Awiborities shall co-operate with each other ond promsobe co-operution
amarngs the competent suthorifiesin their respechive Stades o secure the prompl return
of children amd 1o achieve the oilier ohpects of this Canvention.

In pasticulr. either direcily or through any imlermediory, they shall taike all
appropIEe A ires—

i B dissover ihe whensabouls of a child swhe has been wronglully removed or
retainesl:

b.  ioprevent further homa o the child orprejudice e interesteed paries by loking
of cansing b be taken provisional imeasures:

G b secwne the voluntary return of the child o & bang about an amecable
resofulion of the issues;

d loeexchsnge, whers destrable, inlonmatbonreloting to the social backgrownd of
the chibd;

g o provide infonmation of a general character a8 @ the lw of their Scate n
comnestion with the application of the Convention:

£ leinitingeor facilitoteths institution of pudicinl ar sdovinistmbive procesdings
with o view i obimimmyg tle rebarn of the child and, in o proper cuse, b make
arrangemenis for orgamizing of sseunng the effeetive exerase of dghts of
neress

g where the cireumsinnees so reguire, 1o provide or facilitale the provision ol
legal apd ond wdvice, including the pacticipation of legal counsel and advisers;
1 pmvi-ll: such admimsirative arangemenls as nmy be necesary and
approprinfe ko secure the safe retum- of the child;

r o keep other each ofher mfoemed with respect o the operatiom af ihis
Convenlion aml, as far as possible, o eliminale any obstackes 1w s
applicaton.

CHAPTER 111 —RETURN OF CHILDREM
Artlcle 8

Amy person, institution or atber body clamung thot g child las been removed or
retained in Bresch of custedy rights may apoly eitber 10 e Centel Authaeity of he
chald’s habitual residence o & the Contral Antherity of any ather Contructing State for
assiklunee i securing Che refum of the chald.
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The npplication shall contain—
a information concerning the sentity of the opplicont, of the chikd and of the
(s nlll:gl'ﬂ.l Iy b remnoved or retsined s chikl:
b, whene available, the date ol of the child:
¢ the grounds on which the applicant’s claim for retumn of the child is besed;
do el avnilabbe informagion relating o the whersabosis of the child and the
difenbity of ihe persam with whem e chld & presoamed o be
The appliceiion may be acecompanied or supplemenied by —
g oo puthenticated copy of any relevnnt decision or agresment;
f & ceificate or an affdwif emanating from a Centeal Authority, of other

conpstent pusharity of the State of the child's habitol residence, or fom a
uedifiod persom, coneaning the relevant bow o0 that S
g. any other relevant document.

Artiche 9

If the Centrad Antharity which receives an appleation neferrad to in Article 8 hos
pedson W Beticve that the chikd (s m another Comtraciiig State, 0 shall directly ancd
virithaml dhelay tramsmin e application o the Cenrml Aoty of that Contracting State
and infrem the requesting Cendm] Authonty, or the applicant, as the cose moy be

Artick: 1@

The Central Authority of the Stae whese the chibd is shall take or cause to be taken all
EPPTOPrinte MEasures 0 arcer o oimin the valumarcy remm of e child,

Acrticle 11

Thejudicrl ce adminisirativeauthonfiesof Contractng Stotes shall act expeditiously
in proceedings for the relum of children,

16 the judicial or administraiveostherity Concerned b pot reached o decizion witlin
gix wegks o the date of commencement of the procesdings. the spplicant o the
Centrel Aumbority of the reguested State, o ifs oom inkteative or i asked by the Central
Attty of b requesting Saate, shall hove the ngld torequest tbe Comral Auilvworsity of
the requiested Stafe, that Authority shall bemsmif the reply to the Central Sothanty of the
iecuestingg Stade, or v the applicont, is the case nsy be,

Acrticle 12

Wihsere a child his Been wrongfully remonved o retained in teriss of Arede 3 and, at
ihe dace of the coinmeteement of the procesdings bebore the judicial or administotive
auiboricy of the Contraciing Stat whers the child i, o pood of loss than ene vear ling
elapsed froan the date ol the wrongful remnoval o retention. the awhontyveoncensed slull
order the retnm of the child forhwith,

The judicial or ndministmtive sthonty, even where the proceedings have been
commeneedalier the expimizon of the perad of one vear refermed & in 1he preceding
pasagraph, shall also order the remm of the child, unless it & demonsirated tlal the child
is oy seftled B i pew environment.

Where the judicial ar admintstrative authority in the resuiestsl State hes reason e
believe that il child has been taken 1o onother State, it moy stay the proceedmgs or
dismiss 1Be application For 1he retum ol the child

Artick 13

Motwithstanding the provisions of the preceding Artiche, the judicia] oradminisirative
s sty of the nequecstied Stafeis not bound toorder the retarm of the clild if the person,
imstiion or wlher body wihicl oppoescs i neum cstublishes lzn—

a:  lbe persom, instilubon or ather body haiting the care of the person of the child
was nid achankly exencising the cusiesly melis at e tinse of removal or
relentzm, of had consented fe or subsequently sequiesced m the removal of
releriismy; or

b, ibers B a grave risk bt his o ber e woukl sxpose the child to physicol
o pavghloggeal Bumm or otherwise place the clilkl moon ieleealde situation,

3
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Thejudicial oradministrutsyeriboniny may ok refuselo oederthe returm ol th cluild
if it finds that the child abjects fo being returned and hos nitnined an age and degres of
muttnty at which if i appropriate o fke pceone of its views

In considerirg the cinumstances referrad & m thas Article, the judicn] and
ndmimistrative puthorities shall take into necount the information releting o the social
background of 1k child provided by the Clentril Anthority or other competenl authority
el il cliifd®s Dabiteasl resblence.

Article 14

In sscertaming whether there has been o wrongfil removal of retenfion willin the
preaning of Article 3, the judicial or adminisieative sutlorities of e requested State
miay fake nolhice dimectly of the law of, amd ol jodicial or administrafive decisions,
fermnily recagnized o el i the Sie of the habitual residence of ihe chibd, without
recourse to the specific procedures for the prool’ of that lamy or for the recognition of
foreizm decicions which wonkl ohervisehe applicable,

Article 15

The judicial vr pdminsirative suthonties of o Commehng Stmle may, prior o the
making o an erder for the: retarn of the ¢hild, request that the applicant obdnin from the
authorities of the State of the lhabitaal residenee of the child o degision or oflser
dietermisstionthst e removal or petentionwas weonziul within the measing of Arwclo
3 of the Convertion, where such a deckion of determination may be obtpined in tha
Sdnte, The Cemtral Avthonties of the Contractmge States sholl so far ns proclicobleassist
applicants o obdain such o decisaon or deternEnation,

Avricle 16

After receiving notice of o wrongfiul removol ar relention of a child in the sense of
Article 3, the judicizl or adminisirative sutboriticsofihe Comiracting State to which the
child hes & een removed or i wiich it has been relaime] shall oot decede an the merits of
rights of custody wnthl it Bas boen defemmioad thar e chiild k= ool i be remmsd wder
this Clapvention o wnless o applesiion under the Comvention i not ledped within g
remcomable fime fodbeaing receipt of the nofice

Article 17

The sole fact that o decislon relatng (o castody has beea given in or ls eotitled to
revepniteon in the requested State shodl mob be o grommd for refesing 1@ refum a child
under lus Convention. bu tbe judiial or adoimistrative authorities of the negeested
L fase may take accownt ol the nesons Tor that decsion in applying this Convention.
Artiele 18

The oo Ezavns of this Clapter do oot bt powier of 2 el or sdminisdrative
autborty to order the reium of the child at aoy tnne

Artiele 19

Adeetsdor wncder thas Comvention comcemming te petam of the chald shall not be taken
o be detenriszlion on the merits of any cusiody issug.

Article 20
Thie returm ol the chikdl usader the prvieon of Amicle |2 mary be refused if This wosld

nod be permitted by the fundemental principles of the requested State relabng o the
frolection of human nghits and findsmental Preedoms.
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CHAPTER Vi—RIGHTS OF ACCESS
Article 21

Artapplicationto moke arangemends for organizing o securieg the offisctive excreise
of rights of sccess my be presented o the Centrnl Authonties of the Contmcting S4ates
in gl same way as an applicatsen for the retum of 3 child,

The Central Amhorities are bound by the ohligations of co-opemtion which ane se
Foordly i Article T io e the pthuI:njnymutnFu;as rights and the fulfilment
of amy conditions b which the exercise of such rights mm¢ be suhject. The Central
Awmthorities shollHake sleqs to remove, 05 Sns possible, all vhsineles o the exercise of
guch rights. The Ceotral Autherities, eicher divectly o through imermediames, may
imitisteor gssist in e institubionof procesdings with 2 view in ccgonizingor prolecting
il rights amd seeunngrespect for e conditkomnsio wialch the exercieof theseeights
iy e subjec

CHAPTERV-GENERAL PROVISIONS
Article 12

Mo seeurdiy, bond ur deposie, bowever describad, sholl be required v pusramee the
pEvent of costs and expense in the judicial or sdministrative proceedings nlling
within fhe scope of this Convention,

Article 25

Mo legaleation o slmilar fomality may be reguined o the codext of s
Comvanism.

Artiche 14

Ary application, commuiecation or other document seal e the Central Authorby of
the repoesed Stale shallbe in the erigion] ogauge, st skall be acoompanisd by a
translation inte the official lmgurge or ane of the official Imgunges of the reqm:sl:d
State or, where that s nof feasible,a tmnslation e French ar English,

However, s Contricting State may, by making n reservation in sccordmes with
Article 42, chjeel to the wee of edther French or English, bt not both, m any applisadion,
commukcat=mn or other document sent 1o s Centml Autbory.

Arthcle 25

Nationals of the Contracting States and persons who ane babetually resident within
those States shall be entitled in matters coscemscd with the application of 1lais
Convention o legal aid and advice inany other Contracting State on the same conditions
oz if they themse lves were nationnls of amd bahituslly resident in that Stale,

Acrtiche 2

Each Central Auribeeny shall bear ils <wvn cosisan applyving thes Camvention.

Centrad Authorines and other public sevices of Contracting States shall ol impose
iy charges in i 1o a'|q'||i|.'alil.1r.m sivhimelied uncer this Conveniton, In pn.rl.'u:uhr.
thew mny nol requie any peyment from ibe applicant toward s the cvsis and expenscs off
the proceedings o where opplicoble; those arising from e participation of legal
coisie ] or advisers. Howeves, iy may regquire the payment of the expensed iewred or
b be mewrred i implamenting the retuen of the child,

1%
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However, 0 Coniracting State moy, by making a reservation in secordange with
Avticle 42, declave that it glal] nor be bound o assume any costs referned 1o in the
|:|1'-|.'|:L~|'J|ng rlﬁrugr.]ph resu g Croem The p.url.il.' ir.:llli,m-u[ lesal comrse] or advisems ur ltom
it procesdings, except insafar s those eosts moy be coversd by its system of legnl
zid and ndvice.

Lipon ordering the retus of a child or issubing on ceder concerming fghts af seceas
unaler ghis Convention, thejudicial or administrativeauthorities ey, where approprinte,
direct the person who removed or retained the child, or who prevemsed the exerciss of
rights of access, bo pay necessary expenses mcared by or on belalf of the applicand,
ineluding travel expenses, any costs ingurred or payments made for locoting the child.
ez costs of legnl representation of the applicant, nrd these of refurning the child,

Article 27

When it is manifest thai the requirements of this Convention are nod fulfilled or that
Alse application is otherwise not wel | founded, o Central Auchoriy i mot boand o aceepd
e application. Ly that ease, the Central Autheriny shall forthwith infoeon the applicant
or the Central Authority through which the applicationwas subinitted. as the case nixy
b, of iis reasons.

Article 28

ACentral - Authority may require that the applicaticon be accompanied by a written
suiborizaiion empowering it to act on behalf of the  applicant, or o designote o
represen b ve so o pet

Article 39

This Cooviemtson hall not preclude any persos, institution or bedy who chaims that
Hsere las leen a bresch of custady or access riglits withan the meaaing of Aricle 3 or 21
froxin H.]'lpl}'in;d:i[eulh' 11 Ih:jul]il.'iﬂ ar sibminisirativensiboritesolaC 'lI'H'II.TilL'tiIlESIHI.E,
whether or npd under the provisions af this Conventeon.

Article 30

Ay application submitied o the Cemfrnd Awthonties or directly (o0 the juticial or
mlministrative autborities of & Contracting Smte in pocordsnee with the termes of this
Convention, wgether with deeviments and any other nfomation appended thereto ar
provided By o Central Avibooty, shadl be admissible i the sosns of adnmistrative
sl o il Comtrcibing Staves.

Article 31

In refation to o Statewhich n matters of cusiody of chaldren bas fwo or moTe sytems
of bvw applicable in different temitorial unms—
i iy referenee fo hnbaual residence in thal State shallbe comstroed as reteming
1o labitnl sesicioms: e o rrtorad wmit of hal S
b, amy reference to the lww of the St of habibm] residence sholl be construed
aw referring 4o the low of the terriborial wnit in that State where the chikd
habituzlly sesides.

Article 37

Lin pelagion 1oa Seate whicl o macers of cusbody of childen his s o nwre sysiems
of kaw applicebleio difforont cnfepanes of persons, any reference o the low of thal Sinte
shinll b conatmzd as referring o the =gl syvstem specificd by the lnw of that State.

Article 33

Altate within which different terrronal uniss have theer vammiles of law in respect of
cusssrdy o Cleikboen shall gor e bound 10 spply this Convention wihene a Staie witli a
mifiod system sl T wonld oot be bowid e do zo

n
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Articke 4

This Comvantion shall take priasity m matters within s seope over the Convention of
§ Cktober 1991 concerning the powers of autharties sl the o applicable in respect
of the profection of minors, as between Parties to both Coaventions, Otherwise the
present Converndion shall nol restricl I.Ih-e ap]'llil.-.umn al an intermationsl instriimenl o
MRLT LeLYFeLll ADIE akddan L |..rl|!_|u a3 aPUAE R SRl LY AMLEIRT JaY UL GHD O Ll
scddreszed for the purposes of obtnining the return of 0 clald whe bes been wrongfully
remiyed or rerinsd or of organizng access rights,

Artiche 35

Thia Cosventios shall apply 25 between Contre tuig Stasedaily o wiongiul pemsyils
ar retentions ooowrriog afler its entry info force in $hose States.

Where o decloration has been made ander Artiele 39 or 40, the referénce in (e
preceding paregrephio & Commeting Stmie sholl be taken to pefer 1o the verriterial unit
o units in relatios ta which this Convention applies.

Artiche 36

Mothing in This Comventiam shall pravent bwo o mere Conlracimg Slate, m onder o
lomid the restraclions o whch the retum of the child may be subject, from agrecing
mmeag themselvesto derpgate rom any provison of this Corvertion which mey imply
sk o restrictomn.

CHAPTER VI—FINAL CLAUSES
Artiche 37

The Comvvention sball be opses for signatureby the Stares wklch were Members of the
Hamis Confereses on Private Intersational Low at the ime of its Foureenth Session,

It sholl be miified, accepisd or opproved and the instrumenis of ratification,
neveplance or npproval shall be deposited with the Ministry of Forsign Affars of the
Hingdom of il Metherlinds,

Artiche 38

Ay other Siate ney accede o the Convention, The matrament of acoession shall be
Mpnﬁitn‘] with the htini.‘\.ll.'_t,' L'll-r'an'igu. Al af the “mgdnm il Thee Metherlemds.

Thi: Coiwvention shall eoter (nio foree for & State accedimgE o o om [ st day of b
third calendar month aller e deposit of ils osinoment of sccession.

The accession will hove effect only as repards lbe relstions bebween the acceding
Stte and such Contracting States 22 wall have declored their acceptance of the
sccession. Such o declaration will also hove 1o be made by any Member Stale mtifving,
aceping or ar."um'fiug the Conventson after an sccession, Such declaratiom shal| be
depiosited a8 the Minstry of Foretan Aftsies of the Risgdom of the Metherlands; this
Sinistry shall forward, difough dplionatie chanmels, @ certified copy 10 smch of i
Coniraviing Siabos.

e Comsention il enter inlo foree as berween (e soceding Stabeand the State tha
has declired s acceptamse of the secessioman 15 first day of the third eabendar mongh
after the depost of the doclaration of acceplance.

Article 39

Any Btate moy, @t the Gme of sigratire, malfoson, ncceplaines, appeoval ar
peseasion, declare that the Convestion skall exeend te all the lemiiodes for the
infermmationa] relations of which il 18 responsible, or 1o one or moere of them, Sucha
declaranion slall ke effect ot the time the Convention enters into foree for thai Stane.

Such doclaration, as well as any subsequent extersiein shall be mobified oo the
Mintstey of Foreign AfThirs of e Kigdom ol the Netherlands.

1
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Article 40

If  Contrveting State bas two or more (erritorinlunits m which datferent systems of
Eny are applizables in relotion b matersdenlt with inthis Cenvention it may atihe time
of srgnatues, rplification. acss plance, spproval or psgesssen doclam Dot s oy emtion
chnll extend toall 319 erritosial units o anky fo.aeane o meas of tern and may modify thes
ddeclamation by smbmitting arother declaration ot may time,

Aary suich declaration shell be motified to the Minstoy of Foretgis Affairs of the
Rangdom of the Metherlancds amd shall slabe expressly the ermberial onis @ which the
Lomiveithiion ﬁprﬂm.

Artiche 41

Where a Confracting Stale has & system of govemment amder wibich execitive,
plscial amd legislative powers are distrbuted between centml and other antharites
within that S, its signabure or rtification, sccepinee or gpproval of, or sccession fo
thiz Convention, or its making of eny decinrtion in tenns of Articbe 40 shall earmy no
||up|i:a[i|.‘|r|as iy thee mtertsnl distrvbution of powers within Dt State.

Articls 42

Ay Sale may. oot laber than the tme of satification, scceptances, approval o
@toeas oot o &l tlee tine of panking o declasateonin terns of Artdcle 39 ar 40, make o
af bath of the reservations provided for in Article 24 and Article 26 | third pemgraph. Mo
other reservations shall be pennitbed.

.ﬁ.qr Srate may at any tirme withdmw o reservation it has made, The wahilGiwal shall
be notified io the Ministny of Foreipn Affeies of the Eisgdom of the Metberlands, The
reservation shall cease lo have effecton the fist day af (he tbind ealendarmonth afterthe

o, motification referred 1o in the preceding paragraph.
Article 43

The Convention shall enter into forco on the firs day of'the third calendnr month after
the depesit of the third instument of mideeslion. acceplance, approval or nocession

S5 pedmred b i Articles 37 and 38,
Therealter the Convention shall emter isio foree—

W

AT 1. forewch Sesls mlif].'ing, .:l."i':-up'l:ing,ar.q'rru'.-mEu'r al.'l’.‘l'.‘dil:iy iy il.-«a]l:ewl:'uLmI!j.',
¢ _1-';;.-\._,- =il ol the firse I].II}" of e Clyird calesdar month E.I'I.E‘J'ml:df."!'lll:ﬁll Ol g insEumei
£ “;%v"'d:_ of vatiffeation, seceplamce, approval o ueecssion:

ekt A forasy erofory o lerritocial unit o which the Ceavention has been extended

i 'Ji:-;,'" ayconfonmity with Artcke 39 ar 40, an the Orslday of the thand calencar mantl

- | after the mosification referned e o thot Anticle.

ey N

:*:1 '-_'-'.‘- .ﬁ“

<. The Convention shall remaim = force for five years froom the dote of' fis entry mio fonse
. I aceordance with the first paragraph of Article 43 even for Setes which subsequently
& - have ratifled, accepted. approved it or acceded to it

2 f. ___h I there his bees no denunciation, it shall be renewed tnvitly every five vears.

O Amy denmciation shall be potified to the Mindstry of Fortign Affairs of the Kingdom

4 b;,,i‘: of the Metherkands & Ieas siv monrihs befone the expiny of the (ive yor period. It say

g8 i Jve limited 1o certain of the territeries or teritorial wts o which the Comvention applics.
1+ The demiumciation shall have effect only as regasds the Staie which has notified ik The

r:ﬂ'rw ghall remain i foree for the sther Coalracting States.

The Ministry of Foreign Affairs of the Kingdom of the Metherdands shall notify (ke
Siater Members of ibhe Conference, and the States which have soteded m acconbsnee
with Article 33, of tlie following —

I. the signatures and ratifications. sceeptances ond spprovals refemed W in
Article 3T;
2. the seeeszion refieoned o @ Aicle 18:
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the date on which the Convention enters into force in accordance with Article
43;

the extensions referred to in Article 39;

the declarationsreferred to in Articles 38 and 40;

the reservationsreferred to in Article 24 and Article 26, third paragraph, and
the withdrawals referred to in Article 42;

the denunciationreferred to in Article 44.In witness whereof the undersigned,
being duly authorized thereto, have signed this Convention.

Done at The Hague, on the 25th day of October, 1980, in the English and French
languages, both texts being equally authentic, in a single copy which shall be deposited
in the archives of the Government of the Kingdom of the Netherlands, and of which a
certified copy shall be sent, through diplomatic channels, to each of the States Members

of the

Hague Conference on Private International Law at the date of its Fourteenth

Session.
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SCHEDULE S
TEXT OF THE UN FROTOOOL TO PREVENT TRAFFICKING I PFERSDNS

Protocnl (s Prevenl, Suppress and Pumnish TrafMicking in Perans, F.i-puiul]]r
Wamen and Children, Supplementing the United Nativns Convention inst
Transmational Organkeed Crime, GoAL res, 5525, anmes 1L 55 UN, GAOR p-
(™o 0 ot 60, LN, Duec. ASSMS (Wol, 1) (001 L

Preamble
Five: Nraes Partics e s Profecs,
Declyriug that effective aciion 1o prevent and combat imificking in persons,

wspecially women ond chiliven, regueres a comprehensive infematioml approasch
in the conntries of ongin, transit and destinntion that inclsdes messanes o preven
such trafficking, to punish the traffickers and do protect the victims of such
irafTickmg, inclod@ng by protecting their intemationally recopnized human righis,
Tt it wegvannd the fact ihot, despitethe existenee ofn vanefy of mtermational
inslmenls comlaining niles and practical measares 1o comibal the exploitation
persons, especiolly women and chabdren, there iz oo aniverss] mstnament that
pddlresses all aspects of mfficking in persons,

Concerssdihal, i the #sesce of such aa irstrumen, peesons who are valnerabla
to Eratlicking will not be sufficiently protecied,

,ﬂ'ﬂ'.uﬂi.rw{ femenitd Assembly resoelulon 5111 af 9 December 19858 m whach the
Asembly decided b establish an open=ended 'irl!u'rgu'u.-lﬂmunlnl il i conmmiliee
for the purposs of elaborating e eomprehensive imemational convention aguirst
trmnsnntiorml orgmized crime and of discussing 12e elobomation of, imler olin, =n
istemationg instment addressing malTiclung i women amd children,
Covrvinced  that supplementng the  Unied  MNatiors  Convention - agaiist
Travsrationa 10rpnnized Crimewith on inkematiconal iestroment for the prevention,
suppression and punisheeent of mafhicking in persons; especially women nmwl
chilldren. will be useful in preventing and comhating that crime,

Have ugreed as folfows:

I, General provisions
Article 1

Relatton with the Lmited Yoo Crorvention agarnest Froeenaionnl (rganized Crime

1. This Protecol supplements the Uniled  Mafions  Convention  pzains
Transrationg] Oeganized Crime Hoshall be mierpreted ogether with the
Camventiom

L The provisions of the Conventon shall opply, mutatis mutnndiz, 1o flis
Protocnl anless atherwise provided berein

3. The oflences establshed in acocrduneewith article 5 of this Proticol shall be
regarikd as offences eslablizhed in accordance with the Cenvention,

Article X

Neruaneernd of parpese e preposes o hiv Profecoed are:
fa}  Toprevent sed combat trafficking in persons. paying parteulor sfention ©
wonmen and children;
(B Tor prodecs und sssist the victims of such tmificking, with fll respeet for their
Bwman righis; and
fef To promsose coopemtion among Stobes Portles in ooder e meel thoss
ohierhves

1
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Article §

sz af terms For the purposes of this Protesol;

fd  “Traflicking o persorns” shall msean the recraltiment, wansportation, ransier,
barbouringorreceipd of persens, by meams of the threator ese of Torce orother
forms of cearcion, o fabduction, of freud, of decepiion.of the abuse of power
ar af & posation ol valnesshiliy or of the givine or receiving of paynsenis oF
benefits b achieve the consent el a person having control vyer mothes persan,
fior the pumpose of exploitation. Exploitation shall meluce, at a mingmum, e
exploitationof the prostituisen of others or ofber fomms of sexesl explaittion,
forced labour ar services, slavery or proctices similarto slovery, servitade or
the rernewval ol organs;

fB  The consent of o victim of tmifeckingin persoes & the intended exploitation
set forth in subparagraph b of this aricke sholl be ivelevant where sy of the
meanssel forth in subparagraph i have been psed;

fol  Tha recrugment, transportation, imnster, harbauring or receipt of o child for
fhe mmase of expleintion shall be considered “imificking in persons™ even
il this does ped avolve my o thie mesns <l Torth mhparum:lph et al thes
ariele;

fall  “ChIRT shall mens any person uscler ezl years ol gge.

Article 4
Soope ab appiicaion

This Protoce] shall apply, except as otherwise stajed herein, (6 The prevention,
invesiigation und prosecution of the offences edablished in scceedance with articke § of

this Prodocol, wheee tleose affences are trapssational in mauee and igvolve in oeganized
criminal gy, & well as it the protection of viclios of such olfences

Article §

il isadion
1. Each State Purty shall .n-dn|1-1 such legislative nnd other measure: as may be
necessary 1o esinblish as criminal offences the consduct sed forth in aicle 3 of
this Protocol, when committed inlentionally.
Eaxch Stnte Famy shall ateo adeps such legiskatve md odber measures a3 may
be necessary e esinblishas cnminal offerces:
fii) Eu'h-jl:l.'“u the baspe CmCEpMsa Iilg iIl.:j,u.l Ay sle, alm iz Lo cormiian
arlTence esiablished in accoadance with Fu:ragmpll 1 ol this astes]e:
i Participssmg as an accomplice o an odlesce established i accorlanes
with paragraph [ of thes artiche; and
fe)  Drpanizing or directing oler pessons W comemit an olfence established
i awccurennes wath paragraph | ood thas aricle

]

. Protection of victims of tralficking o persons
Aricle 6

Asabstance fo wmil protection of victimes of trofcking i persom

I In appropriate cases ard o ibe exienl possible under i3 domestic law, cach
State Party sholl prstect the pavacy and identity of victims of milicking in
persons, irclefing, inker alss, by moking kepal provecdizgss nolaling fe such
tratficking conlidential.

2. Each Siate Pady shall essure that s domiestic kegal of admdnstralive system
conatairs measures that provide o victms of afficksg m perons, in
approprinie cases
fud Information on relevou count o administimotive progesdings;

i) Asgistunes o asable ther views sl concerns 1o e presented and
comsidersd Al appropriale slages of cominal proceslings  againsl
offienders. m a manmer ol prgpudicaal o the mghls of the defese.
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A, Each Siate Party shall consider implementing messures o provide Foe the
pllg-'e-:-i.:al._ rru:_'.-'chl:nlng'il.'al and =ocial recovery of wictims of imificking in
pemsns, |.r||:|l|d1:|g in apprOpringe coses, N coaperaisan with G- ROVETTEM -
() :rrguulg'.a.llcrrﬁ, odber redeyvani I.'lrpl“..tl‘lll:l.‘ﬁ urwl odher elemests of civil
society, and, in panticular, the provision of:

(&l Approgriace housing:
(i Counselling and information. in partbonlar as regands ibeir begal rghis, o
a langwage that the victims of tmfficking in persons can unikestand
) 1
b Mgk sl

4. Fach Sale Paty shall take rnlu aveoul, in applying the provisions of Lhis
amicle, the nge, gender nnd specinl needs of vichime of trafficking in persans,
i pardscular the special neals of children, nciiding apgroprsale Ensing.
education amd «xre

5. Eech Stote Party sholl emdeavourto provide for the plyvsical salety of viclims
of tranlTickig i persons swhile bey e within its by

4, Escl State Fapty shallensure thar its domesiie begnl svstem eommains mensares
fhat offer vietims of trafficking in pessons the possibidity of olMaining
compensalion for domage suffersd

Artiche T

Shterar of vickioes of rafecking Fpersons i Fecoving Stafes

1, Insddition o laking rmensires pursiant (o0 article & of thes Protoeol,esch Slae
Party shall comsider adopting legislative or other approprinte measupes ihil
permll victims of iImifickingm persons bo nemoin n its lewilory. lempomnhy
G permmanently, mn aApEroprEe Cases.

2. Inimplemeating the provision contained in paragraph | of thas antcle. cacl
State Party shall give oppropriste consideration (o lsimanitarmen amd
compaasicisie ficiors.

Arthcle®

Kepaatrawiran of wicter o frafcking mpersons

I. The State Pariy of which o vietim of trafficking in persoms s a notional o in
witieh the person had the nght of permanent residence at the time of enlry into
the terriiory of the receiving Siage Party <hall facilitnbe and aceepi, with dug
regard [or the salely of Ihil persm. he Tefurn ol that person willka® umiue or
unrcisdlde deloy

2 When o Stabe Pacty retums o viclmn of allickisg @ persons fo o State Paddy of
whick tha person is i nafional or in which he or she had, ot the bme of entry
it the perribory of the receaving Sdate Party, the right of permanentresidence,
stach refurn shall be witls dws pegord for the safety of that person and for the
stats ol uny kol proceedings relibed W oibe Gt daal the person B a v et of
irafficking and shall preferably be volustary

A Atihe request of a recelving S4ate Panty, a requested State Party shall, vwethout
umdag o wnrepsonable delay, verily whether a person who & a viclim of
tralficking o peesoss & i national oF had tse nghl ol permanent residence in
its ferrilary @l the lome of sy i be krritocy of ibe nceiving Seale Py,

4. T onder to fneditate the rebum of & victim af trafficking in persons who is
witham proper documentation, the Siate Party of which that person s 3
national or in which he or she bad the right of penmanent residence at the time
of amtmy it the termitory of e receiving Stabe Pamy shall agres (o issue, of the
peguiest of ils revelving Sase Pamy, such tmvel documenis o5 ollwr
muthorizsienzsmay be necessary b enabbethe peraon fo mave | i aed re-enier
= lerminny

6, Thas srticle shall be without prejisdice fo any right affondel o vielimes of
trafickue b persons by any domeste by of the receiving State Parf.

B, This article shall be withoun prl.]m.i.ue Ty ary l]1|ﬂ1th|E Bilaterl or
oidltilateral agrosment o armngamenl that goverms, o whole ar in part, the
resm af victims of trafficking m persons
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111 Prevention, conjreration and sther measores

Artick 9

Proventton of rraificking persons

[

States Porties shall establish comprebensive policies, programmes and other
R{L=2E N e H

g T prevend and comal rallicking i persons; amd

(b To probect vietins of officking i persoms, eapecially women and

children, froem pevictimzation

States Parties shafl endesvour to underiake measures such as research,
mbarmmatsoe mmd s medin nm;ﬁign::n:l o i and ecommmie milintvesto
prevent and comban trafficking in persons

Puolicies, pregrmnes and odher measures established in nceordanee with this
article akall. s& appropriate, include cooperation with non-govermmental
argantzations, other relevanl organtestionsand otlver elements of civil seckery.
Statess Parties shall ke or strengthenmeasures, including through bilateral or
midtilateral cooperation tie afeviate the fnctors that nnke persoms, especially
women #ad children, wainerable io trafficking, soch ns peverty, underdevel-
apment and lack of equal epparianity,
States Parties shall adopt or smengthen legislatove or othermeasanes, such as

educational, social or cultural measmes, ncluding theough lulateral asd 2

bl fater: n‘rnp-:nl'iuﬂ,l::'r I.‘"KL1.1|.FJ.EE the cemand that fosters all forms ol
exploitation of persons, especially women and chaldeen, tha leads o
traificking,

Artlele 10
Diformintion evefrange s feainng

L e Trcement, immmigration or olher relevaml atdlsonties of Stles Parties
shall, s :||'r|1|1.:priu1.|:.nnupﬂ.a:lc'wi.ll1 one another by exchanging miormation,
in eccordones with ther donestic =y, to enoble them o debanmine:

G Whetlser aeclsysbunls crossang or atfempting (6 cross an mbernbonil
border wath wmvel documents beloaimg i other persons or withous
traved documents are perpetralors or victuns of trafficking in persons;

i) The types of travel documest that individusishove wsed or oitempted to
use 0 cross un nternadional bonber fos the purpose of drefficking m

grersons: and
g The menans and methoss msed by organized criminnl groups for the
nurraes ol mmitskine o SetmeEs, inphidine ila r-u-uq-l-v—nl- =nd

purpose ol milicking in pommems, includin £ ithe recnslment an
Iran:;mrrnh-nn of victime, roubes andd ||,|1!.; between and aminng individo-
abs aml groups engaged o osich tafficking aml pessble measuns fior
dibecting ther
Stotes Parties shall provide or sirengthen maining for aw enforcement,
immigration and other rekevant officials in 15 prevention +f imfficking n
persons The trainiog slould focus on methods wsed v preventing such
irafficking, prosecuting the traffickess and prodecring the rights of the vietinms,
mcluding protecting the victuns froe the mffickers. The taining shauld sl
fake inlo sccoint the el o comeder hidran |‘1|_|:'|lu- aml chld- i
wencler-aemsinve issnes sod iE Should encourage |.'r.'||'|||'rEr.C|Ti|:'||.‘| with nims
gavermmental organizations, other refevamt organizations and other elenenis
ol eivil aociery.
A Stute Party that receives informaticon shall comply with any request by the
Blate Party that transmitted the information tat places restrictions on its use

1
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Artiche 11

Heardler imecisnires

1. Witheut prepshce (o infermatioml commilments i relation o the fres
marvement of people. Stales Parties shall strenathen. o the extent posshble,
such border conirels as may be secessary bo prevenl and detect irafficking in
TS,

2 Fach State Party shall adapl legislative or sther apprpriale messures (o
prevenl, b Ihe exien [m.-ixihll.-. means of iranspuos 11|_:|1."rul.|:rJ b conmmercial
camiers from hning used & the commission of offepcs:s establishaed in
peeordaneawith nrijole £ of thiz Prakoen).

3. Where appropriste. and without prejudice to applicable international conven-
T, Bch meamires shall mebuile witablishing the abhigation of seammersial
carriers, inclading my transporiotion caompary o the owneror opeeatorof pny
means of iransport, o ascertain thal all passenpers are in possession of the
travel documents reguired for entry into the recerving Sate,

4, Pach Stwe Party shall wke the nevessary nrssunes, 0 accerdunde widh 1
domeatic bw, to provide for senctionein cases of vielation of the obligation
st fomhin paragrapls 3 of this agicle.

5. Bach State Party shall congider taking measures thal pemit, i sccondanecs
wiith its domestie law; the denaal of estey o revociiie of viias of persons
immplicabed in thye commission of ellenves establishied in accordance with this
Protocol

G, Witheat prejodice to asticle 27 of the Convention, Siates Pafies shall consader
sirengthening covperalion ameng bonder contre| agencies by, mier alia,
estahl=hing and maininining direct chonnels of communicatian, Arfcle £2
Nevurdly and’ cowired of decremendy Each Stale Farty shall take suck measunes
as muay he neoessary, within available means:

o Tor ensure that travel or slentsly docEments ssaied by i ane of ssch
squnhity that they cannoteasaly be mesused and cannot readiby be falsified
ovunlawiEly altered replicated or issued: ond

b Toensurethe imegrity oml security ol imvel or ideniily docurments insued
by oron behalf of the State Party and o prevent theiranlaw ful creatien,
isauance ond wae.

Artiche 13
Fogitimacy gad validiny o docninreies

At the request ol another Staie Party, 0 State Party shall, n necordance with iis
domestic low, verify within & reasomable fime the Jegitimney and vabdity of trmeed or
identiny dovinneiits Bsued o purpsed o lave been b s name and saspecsl of
buing usod for imfficking in persans

IV, Final provisions
Aaticke 14

Maving clanse

1, Mothing ivibis Profocol shall affect the riglts, ebligataons and respengibilities
of Seates and (pdividunks wider atematiomal low, fiscluding international
hiarmstniterian low amd imtematicnal boman rights lawand, inpaealar, whera
applicable, the 195 Convention and the 1967 Proiocol relating 1o the Siohas
of Refugess and thie prineiple of non-refonlement ns contsined therein,

2, The menmires sel forth in this Protocol shall be intenpreted and applicd o o
way thnt 15 not diserimenaiory bo persens oo the ground thnt they are vietims
of mafficking in persons. The intemprelatson and application of these measuees
shinll b comsisten with imemntionglly reopnlzsd principles o mon-
dliscriimination,

=)
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Artiele 15
Semlenmnr of

dllsraities
State Parties shall endeavourio settle dispotesconeemingibe imterpreintionor
applicationof this Pratocol throwgh negoiiation

2, Ay dlspute betvween wo oF moee Skates Pamss congeming the s rpretatio

4

or agplication of this Protocol that conpat be settled through negotiation
withiin areasenahls time shall, at the requestof one of those States Parties, be
sibenitted o arbitration. [T, six menths after te dobe of the request for
urhitration, those States Parties are unable lo sgree on the organizationef the
ailnglion, any one of lese Slales Porties may reler the dispude o the
lntermeationa] Coan of Justhes by request in accordanee wiihthe Sdatwe of the
o

Ench Stte Parly may, ot the fime of signatuse. ratifieation, accepdanes of
approval ofor secession ko this Protoeol, declare that it does nol coasideritseldl
bound by parsesranh 2 of this amticle. The ather Stites Parties shall not be
byl by parngmph 2 of this article with respedt 1oany Stabe Py thal hos
made such o rescrvation,

Hony Siute Party that has madle o reservation in accordance with paragraph 3 of
this articke may ot oy time withdrow that reservation by podificstion (o the
Secretarv-Ceneralof the United Mmtions,

Artiche 16

Kiwaiure, ratification, aecepramce, approvl and pocession
1. This Protocel sholl be open toall States Foe signotrefrom 2t | 5December

=]
=

2000 in Palenmo. Huky, and thereafier ot United Mations Heodguarters in Mew
Yook uni] 12 December 2002,

This Prootocod shall abso e open fur signosiure by oognooal coonmnm
pERrimm argamsations provided that @ lest ope member Stabe af sk
organization bas sigmed this Protocol in accordance with pargraph 1 of this
article

This Protocal i subjectio ratification, scceptancesr approval. Instoumentsof
ratification, aceepiance of approval shell be deposited with e Secreinny-
Ceznernd of the United MNaotions, A regional eecnomic integration orgnnization
may cleposit its instromeent of ratifleation, scceepiance ar pppeoval [ af kst
e ol i oesmber Stales has dene iEewise, In tat mstrumeol of renfication,
necgpianee or approval, such orgenization dhall declare the extent of its
competenos with fespect fo the matters govesned by (his Prstecol. Such
organization shall ofso inform the depesitary of any relevant modification in
the extent of ils competence,

This Frotacnl is open for aocession by ooy Siate o umy regicnal seonoms
incegrntion erganizakon of which ot keist one oeamber St B a Pany o lids
Protecol. Instronsnis of accesaion sholl b deposived wilh il Secretary-
Giengral of the Unibed Matiops, AL the time ol ity sdcession, & regisanal
oo mntegraton orgemizaiion shall declee the extent of 115 competence
with respeci by mainers governedby this Prosecod, Sech organization shall also
inform . the depesitary of oy relevant modification in e exiemt of its
cormpolence

Article 17

Entry it fi

arce
This Protoenl shall ester mie Joree on the mneteth dy aller the dote of
deposit of the forfieth instrument of ratification. scoepinnce, approval of
mecession, except that it shallnot enler mio foree betore the entry inlo force of
tlee Convenitbon. For tle parposs of this paragreph, any matnament deposiied
by 0 regiopal econemie integration ceganization shall net be vounted ps
additional te these deposited by membar States of quch organization,

Far each Sfute or regional ecopmmic inbepration orpaniznbon mtfving,
pcvepting, spproving or agceding o this Probeol after the deposit of the
fortieth mstument of such sction this Protoool shall evter inbo foree oo tse
thirtizth day afier the date of depositby such Sate or organization of the
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relevant instrament or an the dowe this Proscal enters into foree pursannt to
patapmph | of this article, whichever is the lafter

Artich: 18

e nianeti

I Adier the explry of Tive yess T the oty ime foree of'this Protogal, o Stae
Party 1o the Profocsl may propose an aimeidmenl and file il wdth the
Sevretary-Cieneralof the United Mations, who slall thereupon comomnicate
the peopeded amendment w e States Patied acd w0 the Conference of the
Parties te the Convendson for the purpose of comsedering aod deciding on the
prapasnl, The States Parfies to this Protecel meeting ai the Conference of the
Parthes shall meaks every effomio achieye consciswson cach smendiment. 18 all
aiforts of conssrmus have boon exhosted and nagresment has been reackad,
the ansendment shell, 24 0 losd sesont, require for its adoption g two-therds
miaprity vole af the States Parbies 1o s Protoes) present and vieding al the
meeting of the Conference of the Panes.

2. Regional economic integration arganizaticns, i matters within theie compe-
tence, shall exercise their mght 1o vole under this asticle witl a numbser of
vabgs equal 1o fhe number of thein member Stabes that e Paries so this
Protocel. Such osganizations shall nid exercide their tight to vote iF their
membaer States exencise theirs aml vies verss,

A An omendment sdopded o oceordare with pamgmph | of this adicle is
snibject be rafification, scceptance or ppproval by Sintes Partics,

4. An amerdment adepded i sccondnecs with peragraph 1 of this amecle shall
sIseF ko fores i respect of & Sate Perty ninety davs ofier e date of e
deposit with the Secrginry-Crenemi of the United Matiens of on insioee of
ratificaliom, seceptonee or approval of sach amendment,

5. When an nmendment enfers into force, it shall be hinding on those Sinkes
Parties which bave expressed their consent 1o be boumd by it Other Sates
Tarties shall ili be bound by the provisions of this Prodocal and any earlier
amendmeents il they have mlilBed, sooeptel or pprvvel

Articke 19

Deninciation
1. A Siate ['alrl‘}' ity temounce this Protocol b'_-.- wotlen noblEatva o the
Secrvdary-Cieneral of e Unied MNotions. Soch denanciation shall bacome
cilfective one vear aller the dafe of meceipl of G mdificbn by the
Sgcretary-Cioneral,
2 Aregional eeahomue inlegratxm orgamizaton shall ceasa tobe & Pary & this
Protocol when all of s member States have denouinced it

Articl 20

Dharvi fravs moed Lapssapases

i s o = g

1. 'Il;ht Hmlrulm'-fj-:mlnﬂh: United Matios is desipmated depesitary of this

rodoiil,

2. The onginal of this Pretacol, of which the Arabec, Chinese, English, French,
Russian snd Spamsh texs ane equally authemiic, shall be deposited wilh e
Becretary-Geenemal of the Uniied MNotions, [N WITHNESS WHERRDE, the
updersigined plempotemiaies belng duly authorized theréts by diely fespec-
tive Cvermiments, have algnsd this Protocol,

1]
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